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PREFACE. 


This second volume contains in an enlarged form 
that portion of the Tagore Law Lectures delivered by ino 
in the University of (Jalcntta, which relates to the subject 
of Receivers, the preceding volunie on Injunctions liaving 
been published in UdOO. 

In the preparation of this volume I have coiisulteil 
and made use of the following English anti American text- 
books : — A Practical Treatise on the Appointment, Office 
and "Duties of a Receiver umlor the Iligli t'oiirt of 
Chancery,” by W. II. Ihmnet (Lomlon, ; “A 

Treatise on the Law and Practice as to Receivers apj)()int- 
ed by the High Court of Justice,” by W. VV. Kerr, 
Fourth Edition (London, lyOO) ; “ Commentaries on 

the Law of Receivers,” by (b F. Jieacli (New York, 
1894) ; “ A Treatise on the Law of Receivers,” by J. L. 
High, Third Edition (Chicago, 1894); “The Law of 
Receivers of Corporations,” by J. L. Gluck aiid A. 
Becker, Second Edition (New York, 189t>). 

The decisions of the Indian Courts have been collect- 
e(J to-date including several uiireported cases. I desire to 
thank Mr. Fink, the Registrar of the High Court, for 
assistance kindly rendered by him on various points 
dealt with and for the appendix of forms which he has 
carfeed to be prepared for me. 

2(}t/i Sfptember^ 190J. J. G. W. 




CONTENTS. 


The references are to the pages, 

CHAPTER I. 

Oeneral Features of the Jurisdiction, 

Page. 

§ 1. Definition and nature of oflice of receiver ••• I 

§ 2. Appointment of a receiver is a form of specific 

relief ... ... ... 9 

§ 3. Law relating to receivers ... ... 14 

§ 4. Jurisdiction to appoint receivers ... IG 

§ 5. Exercise of jurisdiction is discretionary ... 31 

§ 6. Enforcement of otxlcrs and decrees ... ... 39 

CHAPTER II. 

The Appointment. 

§ 7. Who may be appointed ... ... ... 44 

§ 8. Subject-matter of appointment ... ... 48 

§ 9. Time when receiver may be appointed ... ••• 67 

§ 10. Time from which appointment takes effect • ... 5R 

§11. Duration of appointment ... ... 59 

§ 1^2. Mode of appointment ... ... 60 

§ 13. Security .« ... ... ... 65 

§ 14. fcOrder cannot be questioned collaterally ... ... 67 

§ 15. Effect of appointment ... ^.. GB 

§ 16. Possession and interference with possession of 

receiver 0 ... ... ... ... 71 

§ 17 . Suits and applications against receiver ... ... 85 



VI 


CONTENTS. 





CliAfTER III. 





Reoeivetis ok Property the Subject of Suit. 






Page. 

§ 

18. 

General principles 


96 


19. 

Gases where property is tn medio 

... 

106 



(a) T<tst<xment{tey Suits ,,, 


K)6 

§ 

20. 

Case.s wlioie plain tifi‘ possesses an admitted interest 


112 



(</) Joint tenants and tenants in co7nmo7i 

... 

112 



(/>) Vaniiion suits ... 

... 

1 U) 



(<';) Tenant for life : Remaindcrma^i : Jlmdn 




widow 

... 

125 



(</) Partner skip suits ... ... 

••• 

12(5 



(t* ) Trusts 

... 

133 



(y) Rreeutors and Administrators 


137 



(/ 7 ) Jnfanet/ 

• * • 

141 



(//) hunaey 


142 


21. 

(Vises where plaintiff's title is disputed by defendant 




oliiiining under legal title ... ... 


142 


22. 

Aliscellaneons eases 

... 

149 



(<f) Contract: Coeeirant : Co9iveyrmce 

•»* 

149 



(6) Sales 


149 



(r) Leases ... ,,, 


150 



{d) Coremant 


150 



(e) Debtor and Creditor 


151 



(/) Moritjayes 


355 



(< 7 ) Other eases ... ... 


168 

§ 

23. 

.\ppeal 


168 


OHAPTEK IV. 




Vv 1 X X V . 


^ • 




Receivers of Property unher 

Attachment. 

• 



24. 

Receivers of attached proj>erty 

... 

... 

m 

§ 

25. 

When aiui how appointed 

... 

••• 

173 


26. 

Powers and duties of a receiver 

K 

^ ... 

182 


27. 

Removal of receiver .1. 



203 



C<»NTKNTS. 


CHAPTT5R V. 

Rights ant> Powkus : Dutiks and LiiADJL.rnEs 
OF A Receiver. ^ 

^ 28 . Rights and powers 
^ (a) General 

* (6) Discretion 

(c* ) Application far instructions .. 

Gl) Power to appoint depxities and assistants 

(e) Possession 

(/) Leases 

iff) Sales 

(/i) Borrowing 

(a) Payment 

(./) ^niu and applications hy or defended by 
raceirer ... 

■ (k) Indemnity 
{1) Salary a/nd allowance's 
{m) Lien 


CHAI^'ER VI. 

Removal op Rkckivkr and Discharge of Receiver 
AND Sureties. 

§ 30. Jurisdiction to leiuove and diseJiarge receiver 
§ 31. Removal of receiver 

•a) Upon bis own application 
(b) Upon the application of the parties 
§ 32. Final discharge of receiver ... 

§ 33. Discharge of sureties 


APPENDIX. 

A. Act Vtll of 1859 (Civil Procedure) 

Aet I of 1877 (Specific Relief) ... 

Act X of 1877 (Civil Procedure) 

Act XIV of 1882 (Civil Procedure) 

Act Vll of 188 a (Amending Act XIV of 1882) 
Rules of the O^giiial Side of High Court ... 

B. Forms of Orders ... — 


vii 


Page. 

204 

204 

207 

208 
208 
211 
212 
223 
231 
233 

238 

249 

•250 

2.52 


2e;5> 

272 

272 

273 
278 
201 


29.5 

297 

299 

300 

302 

303 
306 




A I) D E N D A. 


Liberty to Bid. tii the suit of Promotfionatk iP.tngooly v. Khetter 
Nath BanTi&rjee (Suit 879 of 1900, C^il. H. <Jt ) an order for 
reference to the Official Referee wa^i made on the 1st .Tune 1903. 
The l eport of the Official Referee was as follows : — 

“ In this case it was referrecl to the Registrar and by a sub- 
sequent order of transfer of the reference to me to enquire and 
I’eport whether two matters woulti be for the benefit of the infant 
plaintifT in this suit. 

1. Whether the receiver should have liberty to bid for and 
purchase certain properties set out in the schedule to the petition ; 
and, 

2. Whether he should be at liberty to pay a sum of Rs 206 
to one Kamykyanath Baiiiierjee 

•From the evidence placed before me it appears that the pro- 
perties mentioned in the schedule to the petition are properties 
which were mortgaged to the tcsstator in respect of which suits 
have been instituted and decrees obtained. In those suits either 
the receiver is himself the plaintiff or he has been given tlie 
conduct of the proceedings. 

The first point is whether liberty can be given to a receiver 
to , bid at a sale ICerr on Receivers says tha^ leave, will not be 
given to a receiver to bid for proj>erty the subject-matter of his re- 
ceivership. In Belchaiiibers’ Rules and Orders in the note to Rule 
444 (dealing with leave to bid) it is stated that leave will not be 
given to, amongst others, a receiver, the authority given being 
Dart’s Vendors and purchasers. I have looked up Dart and Seton 
on Decrees where t^e same thing is laid down, and the authority 
in each instance is the case of v. 1 Flannagan and 
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Kelly, p. 196 . That case lay.*^ it <lown that a receiver without 
special leave of Court will not be alloweil to bid at a sale of pro- 
perty the subject-matter of his receivership, but it is clear that 
what is meant is tliat he in his personal capacity cannot be allowed 
to buy, the reason course being tlie same as in the case of a 
trustee or an executor tliat he is in a better position to k^jow the 
value of the property than outsiders. A trustee is bound to use^ns 
knowledge for the Ixmefit of his cestui que and as in Jiisny 

cases it might be impossible for the Court to discover tl»e real 
value of the property, that being only within the trustee’s know- 
ledge, it has been lai<l <lown that he ina^^ not buy. In Alven v. 
Bond there was a lea<l mine on the property of which the receivei* 
was aware and he got s^mie one el.se to buy in trust as i egards 
one-third for himself and the sale was set aside. 

Mr. Vlelchambers cites an unreported case of Gunneskur Latl 
V. Kkooh Narain .stating that in that case a receiver obtained 
leave to bid. I have looked up the petition and order in that case 
and find that the receiver, Mr. Macgregor, Court Retieiver an<l 
receiver in that suit, only obtained liberty to apply to the C^ourt 
of the Sub-Judge at Chupra (in whose Court the proceedings were) 
for leave to bid, the ground being that collusion between the 
judgment-debtor and purchasers was anticipated. 

in the present case the receiver dues not desire to bid for or 
]mrchase the properties for himself personally, but he desires as 
receiver of the estate to have this leave in order to prevent the 
propertie.s being sold at an undervaliu*. Evidence has been given 
which shows that in some cases the property has been put up to 
sale but not sold a.s the selling ofiScc^r did net consider a siifhcient 
price had been offered. In other cases it has been shown that the 
amounts due on the decrees exceed the estimated value of the pro- 
perties. Ill other cases where the properties mortgaged are adjacent 
to a hdt belonging to the estate it would be for the advantage of 
the estate to secure the properties and also to the advantage of fhe 
mortgagors to keep oil' biddet's so that they might either retain 
possession as long as possible or buy themselves if the properties 
were going at a low value. Having regard to the evidence placed 
before me, I think that it would be for the benefit of the infant 
ami the estate generally if the receiver bad liberty to apply in 
each case to the propei* Court for leave to b\d, provided that in 
eacli case his bid does not exceed the amount due to him for 



ADDKNDA. 


XI 


principal, interest ajid costa in the suit in whicVi the sale is 
taking place. This proviso will aafeguartl the estate inasmuch 
as it /will not be iieeeasary to pay out any extra money. 

On the second part of the reference it has beeii shown that 
there is due to Kamykya Nath Batinerjee, an old goinastah who 
was ill the service of the testator £or iiiauy years, a siiiii of Its. 164. 

By an arrangement with the te.stator he allowed so much of 
his salary as he did not need to remain in depo.sit with the latter, 
and at the latter’s death there was Rs. IGl due. The goinastah 
did ask the executor for it, but was told he had better let it remain 
as before to which he consented as he still served the executor. 
When the receiver was appointed hia .services were dispensed with, 
so he demanded payment an<l unless paid would be driven to a 
suit. There can be no doubt I think that the money is due to him 
and to save the coats of litigation the receiver should have liberty 
to pay the amount I have nientioned.” 

Thi.s report was confirmed by the Court on the 4th June 1903. 

Salary — Agreement with Receiver.^ A jiromise to pay the salary 
of a receiver without leave from the Court, even if iiuconditioiial, 
being in contravention of the law, is not binding on the promisor. 
A receiver being an officer of the Court, the Court only is to deter- 
mine his fees or reuuiii'eration, and the parties cannot by any act 
of theirs add to, or derogate from, tlie functions of the Court with- 
out its authority, ProIosA v. Adlam, I. Li. 11., 30 

Cal., 696 (1903). 

Leave io proceed agabut Lteceicer. — A receiver appointed by the 
High Court is not the “ owner ” of the proiierty of which he has 
been ap[)ointed receiver, within the meaning of section 3, cl. (32), of 
Bfuigal Act III of 1899 ; nor can he be made a party to any suit 
or proceeding without the leave of the Court appointing him. 
Finh V. Kumar Chundra Ktssore, I. li. R., 30 Cal., 721 (1903). 

.A receiver appointed by the High Court cannot be made 
a party to a proceeding under section 146 of the Criminal Procedure 
Code, merely in his capacity of receiver, affid a Magistrate has no 
jurisdiction to interfere with him in respect of his possession of 
the estate without the sanction of the Court, his possession being 
the possession of the<''ourt. Dunne v. Kumar Chandra Kieeore^ 
I. H R., 30 Cab, 593/;i902). 
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Receiver of share. — Where one entitled to a share of real estate 
applied for a receiver of the e*iti.re joint property — and some of the 
co-sharers who resisted the appointment were not subject to the 
jurisdiction-^ -a receiver was granted limited to the share of the 
applicant and against tho^e only who were subject to the juris- 
diction ; Biiddinath Paid Ghowdkry v. Btfcaiintnath Paid Chow- 
dhry^ 2 Taylor and Bells' jR., 192 Cl 851). * 

Affidavit. — 111 making an application on affidavit the latter 
should contain the facts and not merely follow the words of the 
Act. “ A party cannot swear in the words of an Act of Parlia- 
ment merely, but must state the facts, without stating what the 
construction of the Act is," j^er Peel, C. J., in the goods of 
SreemiUty Okilmoney Dassee^ Fulton, R. 90 (1842). 

Receiver of attached property. — A manager may be appointed by 
the Court under Act VI 11 of 1859, section 270, without the consent 
of the decree-holder. The Court has no power to order that the 
manager should, out of the proceeds of the estate, satisfy the 
‘claims of persons other than decree-holders. Thahoor Chunder 
V. Chowdry Chotee Smyh, 1 Marshall, II. 261 (18G3). 

Decree for maintenance : appoint ment of receiver. — To avoid any 
ditftculty in executing a decree for maintenance out of projierty 
charged with payment of the allowance and make a fresh suit 
unnecessary in case of default in payment of the iiistjilments, a 
receiver should be appointed niider tlie decree itself with direc- 
tions, in case of default in payment of the maintenance, to take 
possession of the estate and sell the same, and out of the sale- 
proceeds to pay the allowance for maintenance. llemanginee Dassee 
V. Kumode Chandcr Dass^ 1. L. R., 26 Cal., 44; S. C., 3 C. W. 
N., 139. 

Partnership suit ; appointment of receiver. — In a suit for an 
account of a dissolved partnersliip a decree should be passed under 
Civil Procedure Code, section 215, in acoordance with form No. 
132 ill Schedule I V ; and it should direct an account to Jbe taken 
of the dealings and transactions between the parties and of the 
credits, property and effects due and belonging to the late fiartner- 
sbip, and it should direct the appointment of a receiver of the 
outstanding debts and effects. Thirukumaresan Chetty v.^ Subaraya 
Chettyy 1. L. R., 20 Mad., 13. Observations the jjrocedure to be 
adopted and the burden of proof on tlie tr.king of the account. 
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TH?] LAW RELATING 


RECEIVERS 

IN BRITISH INDIA. 

OHAPTER 1. 

GeNRUAL FKATirKKS OF THE JuiilSDICTION. 

§ 1. Definition aiul nature of appoint receivers— § (>. Kxeroise 
office of receiver— “§ 2. Appoint- of jurisiUctiori ia discretionary — 
ment of a receiver is a form of § 6, Kiiforcenierit of orders and 
specific relief — § H. Law relatinj? deerws, 
to receivers— § 4. Jurisdiction to 

§ 1, A UECKiVER is an indiiierent; person between Oofiaition and 
the parties to a cause appointed by the Court to receive officlf of° 
and preserve the property or fund in litij 2 ;ation pendente 
lite when it does nob seem reasonable to the Court that 
either party should hold it ;* or where a party is incom- 
petent to do so as in the case of an infant.^ A receiver 

‘ High on Receivers, a. 1 ; * Kerr, 3. It was formerly con- 

Kerr on Receivers, 3 ; with regard sidered that in the case of infants 
tp this definition it must be noted the Court had jurisdiction on peti- 
that the Court sometimes appoints tion to pronounce an order for a 
(not uncommonly in partnership receiver as well as for guardian 
cases) one of the parties to be and maintenance, . but it was held 
receiver. by Lord Hardwioke that the Court 

'v. .W,;R ■ ■ ■' 1 
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is a ministerial officer, ori oinally of the Oourt of Ohaiicery 
and as a general rule, a mere custodian having no powers 
except thos^e conferred by the order of his appointment, 
though with the growth of equity jurisdiction it has become 
usual to clothe them with much larger powers than were 
formerly conferred.* A receiver is an officer of tlie Cottrt 
through whom equit}' takes possession of the [)roperty 
which is the subject of a litigation, preserves it from waste 
and destruction, secures and collects the procc^eds and 
nltimately disposes of them according to the rights and 
priorities of those entitled thereto whether regular parties 
in the cjause or only coming before the Court in a reason- 
able time and in the due course of })rocednre to assert and 
establish their claims. As the representative of tin? Court 
he is subject to its orders, accountable in sued) manner and 
to such persons as the Court may <lirect, and having in his 
character as receiver no personal interest save that arising 
out of his fiduciary capacity and responsibility for the cor- 
rect and faithful discharge of his duties. He is not the 
representative of a [>arty or parties, but the representative 
of the Couri.^ A re<^eiver can only he properly granted 
for the purpose of getting in and securing funds which 
the (Jourt at the hearing, or in the course of the cause, 
will have the means of distributing among the persons 
entitled to those funds,*^ 

1'he receiver appointed in a particular suit is nothing 
more than the hand of the Court, so to speak, for the 
purpose of holding the property of the litigants whenever 
it is necessary that it should be kept in the grasj^^^of ^the 

haft not jurisdiction to appoint a ia merely an officer of the Court: 
receiver unless a cause be flepend- v. Ram Rnnjan Chakra^ 

ing. Ex partH WhUfim, 2 Atk., varti, 1. L. R., 10 Cal., 1014 (1884). 
315 ; Rennet on Receivers, 3. » Gluckcand Becker. fLavr of Be- 

* Beach on Receivers, s, 1. He ceivers of Corporations, a. 1. 
does not represent the estate, but • Evans vl' Coventry^ 3 Brew, 80. 
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('ourt ill order to preserve the siihject-malter of the suit 
pendente lite, and the possession of* the receiver is simj)ly 
the possession of the ( Jourt. To such an extent is this 
the ease that any attempt to disturb that possession, 
without the leave of the Oourt, is a contempt of (-ourt. 
Thre receiver has no jiersonal rights in the property, and 
he cannot take any steps even for the purpose of defending 
his possession without the sanction of tlie (/ourt. Also as 
a rule so little personal interest of any kind has he in 
the matter that he is not justified himself in making any 
a})plioation whatever to the (knirt. If it is necessary that 
he should take action of any sort, it is lor tln^ parlies to 
the suit or one of tliem, to come to the (yonrt to put him 
in motion ; and whatever the receiver rightly does, with 
regard to the proj)ert3% he does it simply in the character 
of agent for the owners of the ju’operty or the persons 
interested in it and with certain exceptions in no sense as 
prineipald Although ordinarily a receiver does not himself 
apply for commencing proceedings for contempt and al- 
though, generally speaking, tlie action is taken by the parties 
beneficially interested in the properties there is nothing to 
prohibit his doing so. Receivers have on occasions taken 
action tliemselves without the parties coming forward 
in the matter. * A re<;eiver has no proprietary rights 
or interest whatever. Notwithstanding his appointment 
the proprietary rights in the estate remain in tlie persons 
wlio are by law entitled to the estate.'^ The receivers 
jiossession is not a possession by any personal right. It is 
the possession of the Court and he is totally devoid of 
any interest in the property.* 

• Wilkinson v. Guvigadhur • Ram Lochun Sircar v. Hogg, 

Sirkar, 6 B. L. B., 486 at pp. 487, 10 W, R., 430, 431 (1868). 

488(1871). rj “• Wilkinson y, Oungadhur Sir- 

• V. Woogra Mohun Tha- kar^ 6 B. Xu. R., 486, 493, 494 

kur, I. L. R , 28 Cal., 793 (1901). (1871). 
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The general objects sought by the appointment of 
a receiver may be described to be to provide for the safety 
of property pending a litigation and until the hearing of 
the cause, ^ or during the minority of infants ; to preserve 
pro[>erty in danger of being dissipated or destroyed by 
those to whose care it is by law entrusted or by persbiis 
having immediate but partial interests therein.*^ A receiver 
duly appointed is from the moment of his appointment 
to be considered as an officer of the Court itself. He will 
be protected by it in the proper discharge of the necessary 
duties of his office ; the possession of the receiver not 
being permitted to be disturbed without the special leave 
of the Court,* and it will be treated as a contempt of the 
Court if any such interference take.s place the reason 
being, as explained by Lord Eldon, ^ that their possession 
is the possession of the Court,® and the Court, being 
competent to examine the title will not permit itself to be 
made a suitor in a Court of law ; but will itjself examine 
the title, the mode being by permitting the party to come 
in to be examined pro interesse snoJ 

The receiver’s functions are to obey the orders of the 
Court, collect and account for the rents, and manage the 

• TuUet V. Armtttron(fy 1 Keen, iiuiiioveable property the tenants 
428; Owiinw Homan, I H.Ij., 10;12. in po8ae.M9ion become vii-tuaUy pro 

• Bonnet, 2. fme nirs tenantH of the Court their 

• Hrooha Ormthmd, I A landlord. Orr v. MtUhiv- VheHi, 

W., 17S ; Auiffil V. Smif/t, 9 Vee., t. K.. IS Mad., oOl, .*50;^ (1893). 
33e5. He& vlIho Doiflat Koer v. Hametnmri 

• Broad V. WirkJmiu, 4 *>U ; Koeri, 1. R., 26 Cab, 62f», 62f> 

Johm» V. ClawjhioH', Jac., o73; (Is899). The Court is not^ coji:jern- 

Doulat Ko^r v. ltam^ma%‘i Koeri, ed with any claims of, or rights 
1. L. R., 26 Cal., 625, 629 (1S9U). which may have accrued to any 

• A ngel v. SmUh, .supra ; in this third party by reason of any- 
case the rule was spoken of as ap- a>ssiannient or transfer during; the 
plicahle to sequestrators which iieiideney of the suit. 

rule equally applies to receivers. ’ As tG> the practice with regftrd 

• So where a receiver is appoint- to an examination pro 
ed to receive rents and protits of v»mo, 1 tf.' & W,, 179. 
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estate ; and the (vourt will see that this is done and pro- 
tect the agent ajipoiiited under its orders.^ A receiver 
may be appointed of any property, moveable or immove- 
able, the subject of a suit or under attachment.* Receivers 
mayaljobe appointedof the property of insolvents, in which 
case the appointment is for the benefit of the whole body of 
<*ieditor3 and when a Magistrate attaches, under section 
146 of the Oiminal Procedure Code, the subject of dispute, 
he may, if he thinks fit, appoint a receiver thereof, 
who, subject to the control of the Magistrate, has all the 
powers of a receiver appointed iiniler the Code of (Jivil 
Procedure.* The rules relating to such appointments form 
part of the insolvency and criminal law respectively, and 
are not jdealt with in the following pages which relate 
to the appointment of receivers in civil actions only. 
Where a receiver is required for the purpose not only 
of receiving rents and profits, or of getting in outstand- 
ing property, but of carrying on or superintending a 
trade or business he is usually called a manager or a 
receiver and manager,^ though the terms are synonymous.^ 
The appointment of a manager implies that he has power 
to deal with the property over which he is appointed 
manager and to appropriate the proceeds in a proper 
manner. He is bound to carry on in accordance with 
the general course of business adopted by the particular 
trade, and is the servant and officer of the Court and must 
upon any question arising as to the character or details 

^ f>inomatUh SremtwtKKt v. n, (6), (<?), {U) ; Mahadevn v. 

2 Hay, 395, 397 (1803). Kuppu *Sami,J. L. R., 16 Mad., 

• Cl vi^ Procedure Code, ». 603. 233 (t992). 

• /ft., B. 351 ; Badai Singh v. « Critninal Procedure Code, 

Bir 0 h,l. Ij. Cal., 762, 764 «,146(2). 

<1888). fle^iB entitled toa lien for • Kerr, 246. 

the amount* of hi» comnUBsion oh • Orr v. Muthia CMti, I. Lu B., 

the net a«»6t8 remainin|r after iiay-' 17 Mad*, 601, . 594. (1603). 

meht hf the charices epeciCed in ; 
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f) 

of the management, be directed by the Court \vhic*b, on 
appointing a manager of a business^ or undertaking, in 
effect, ass^uines the management into its own harnis. 
Managers are responsible to the Court which appoints 
them, and no orders of any of the |>arties interested in 
the business over wliich they are appointed managers can 
interfere witli this responsibility. The ( vonrt will in no 
case assume the management of a business or undertak- 
ing except with a view to the wimling up and sale of the 
business or undertaking. The management is an intenDi 
management ; its necessity and its justilication spring 
out of the jurisdiction to liquidate ai»d sell ; the business 
or undertaking is managed and continued in order that it 
may be sold as a going concern and with the sale the 
management ends. A manager may be appointed to carry 
on a private trade or business so as to wind it up for the 
benefit of the parties iuterestc<l.* The Court, if it can 
appoint a receiver, has ample power to provide for the 
management of the projjerty and can deal with property 
which is under its c*ontrol just as com|>letely as the owner 
of the property can <ieal with it.^ In cases where the 
manager of the estate must necessarily reside in the 
country where the estate Ls situated it is usual in English 
practice to add to the order directing the appointment of 
a manager, an order for the appointment of one or more 


■ Kerr, 246: in Short v. Pickeriwj^ 
1. L. R., 6 Mad., 138 (1882) in 
which the Court directed a receiver 
to manage the biisinese of a milli- 
ner’s shop attached in execution of 
decrees, it was held that the servant 
of a firm, the busineas of which is 
being managed by a receiver ap- 
pointed under s. 503 of the Civil 
Procedure Code, has no preferen- 
tial claim over the attaching 


creditor on tlie assets of the firm for 
wages due before the appointment 
of the receiver ; in (h'r v. Muthia 
CheUU I. L. R.. 17 Mad., 501 (1893), 
a receiver of attached property was 
appointed to superintend the har- 
vest and to recover the 
ram. t 

• Pore»/inath v. Om&rto 

Nath I, L. R., 17 Cal., 614, 

615(1890). 
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consignees (who are the paid agents of the (.ourt to 
manage the estate which is in the hands of the Oonrt) 
resident in England to whom the produce of the property 
in question may i^e remitted and by whom it may be 
dispos<fcd of.‘ 

The possession of the receiver is on behalf and for 
the benefit of all the parties to the suit in which he is 
a[)pointed.® His possession is the possession of all the 
parties to the proceeding according to their titles. The 
property in his hands is in custodia ieffis for the person 
who can make a title to it. It does not follow that 
because wide powers are conferred upon receivers includ- 
ing a power to remove the property in possession, his 
relation either to the Ooiirt or to all the parties interested 
in the proceeding undergoes any change in proportion to 
the extent of his powers.® The appointment, though it 
may operate to change possession, has no effect itself 
upon the title to the property in any way and determines 
no right as between the parties.* Although a receiver 
is an officer to hold property for the benefit of the party 
ultimately entitled to it, yet when such party is ascertained, 
the receiver is considered as his receiver.^ He is not 
appointed for the benefit of strangers to the suit ; but is 

* Kerr, as to the position rase of a suit in which title to 

and lien of consijsnees, see Moran pi*oi>erty is decreed and not to 

V. Miftu I. L. R., 2 Cal., 5S attached property, the title to 

(IH76). which continues to vest in tlie 

* Kartiek Nath Pandy v. Pad- jiic]gment>dehtor. Hee also Apim- 

mm^und Singhs I. L. R., ll Cal., mmi Naickan v. Jotha Nahkan, 

496, 498* (18a5) ; Orr v. MuihUi 1. U R.. 22 Mad., 448, 451 (1899); 

Chatti, 1. Lu R., 17 Mad., 501, 508 Kerr, 156, 167, but 8«e Beach, §228; 
(1893). * High , § 185 ; the person who has the 

* 0»r V. Muthia ChMdi, I. L. R., title to the pi*operty must be 

17 Mad.. .501, 508(1898). deemed to be in possession : Tri- 

* Beach r §1: v, Afu^hia bhuwan Sutuiar Knar v, Sri Narain 

• Singh, I, L. B., 20 AIL, 341, 844 

* Orr V. Muthia ^Chetti, 608. (1898). 

This principle is applicable in the 
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not to be regarded in any sense as the agent or representa- 
tive of either party to the action,^ though the ordinary 
law of principal and agent applies to this extent that 
what the receiver rightly does, he does in the character 
of agent for the owner (whoever he be) of the property, 
and this is so even in the case of parties who oppose I 
his appointment or objected to his receiving particular 
powers,^ It was held under the Code of 1859 which con- 
tained less extensive provisions than those of the |)resent 
Code tliat his duties as officer of the Court are confined in 
the case of property the subject of attachment to realising, 
preserving and managing the property for the collection 
of' the moneys and money profits due to the debtor.® 
Where, however, tlie receiver of attached property acts 
in the exercise of powers conferred upon him by the Court, 
it is erroneous to regard him as the judgment-creditor’s 
agent because on his application the appointment is 
made. The appointment is the act of the Court and 
once made he is an officer of the Court and subject 
to its orders.* A receiver is frequently spoken of as the 
“ hand of the Court,” and the expression very aptly 
designates his functions as well as the relation which he 
sustains to the Court. The assets and property in his 
hands are as much in the custody of the law as if levied 


• Beach, § 2 ; he exerciHen his 
functions in the interest of neither 
plaintiff nor defendant, but for the 
common benefit of all parties in 
interest ; Hiffh, § 1 ; on whose behalf 
he is appointed. Fr^m Lall Mul- 
lick V. Sumhhoonath Hoy, I. L, R., 
22 Oal., 960, 973 (1895), 

• PorMhnath Mukerjec 
Omerto Nath MUicr, I. L. K,, 17 
Oal., 614, 616 (1890) ; refeninpr to 
WilkinBon v. OungadhaT Sircar ^ 
6 B. L. R., 486, as the leading case 


in this rroiiiitry on the position of a 
roceiver. The appointment ordin* 
arily gives no advantage or priority 
to the person at whose iitstaiice 
the appointment is inflde, over 
other parties in interest. High, $ 5 . 

• rut v. Abdaol 19 W. R., 
37 fl672), distinguished in Orr v* 
Muthia Chmi, 1 . L. R., 17 Mad,, 
501, 602, 50:1 (1893). See post, “Re- 
cel vers of attached piK»perty«** , 

• Orr V. Oiuthia OAsfff, f. L; R,, 
17 MM,, 60l,5()3(l«93). 
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upon under an execution or attachment, ithein^ held that 
the a|)pointinent of a receiver is in effect an equitable exe- 
cution l)y means of which the Court makes « a general 
appropriation thereof leaving the question of who may 
finally J)e entitled to he determined thereafter.' When a 
party is declared entitled to the property by the final 
decree in a suit, the Court has no option hut to give that 
party [)ossession of it The Court having been in posses- 
sion of the property on behalf of the parties to the suit is 
hound to give possession to the successful |»arty in that 
suit. Anyone else entering into possession would he a 
trespasser.^ He has no estateor interest himself, and his 
power to manage is created simply by the order of the 
(Vmrt appointing him and is binding only upon the persons 
before the Court.^ His powers at best are no more than 
those which the parties to the suit turn out to be jiossessed 
of when the case is finally decided ; but if he takes 
possession of jiroperty under colour of his sippointment, 
his conduct cannot be disputed by a motion to discharge 
or get rid of the attachment.* As the servant of the Court 
and not of the parties he has only such [)Ovver as the Court 
may choose to give him, and it is a contempt for any of the 
parties to enter into an agreement with him restricting 
and controlling Jus powers.^ 

§2. The issue of injunctions, whether temporary Appoiatment 
or perpetual, is a form of “ specific relief.” So also is the a^fo^or^ 
appointment of a receiver pending a suit.'' The Code^ specific relief. 

§§2,5. See /IfOmwfKfro- ^ Duhia v. Sookram 

tor-Onneral of Bengal V, Premlall AfoAwwf, 15 W. H., :U7(1871). 

MuiUrM I. Jb. R.. 22 Ch!., 1015. TUI w Atafool Hye, 10 W. K., .37 
1016 (1^7i) ax to the tirst case V. 

* Dottlat Koer v, Rtmumri * Stanick tail <%iil M. Swrut 
Xtmrif I. ill. R., i26 Cal., 62i>, 629, fioomarif Dtuitti, !. I* R., Cal. 

(m(1889).f:^^: 618,686(1886). , . 

v.auiaH:- « Act I ol 187T, 8. 8. 

‘'«l«i;'2«ey.;.95l’(18e3)w V .. v ■ ■ . '-..I V 
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further provi<k\s for the appointment of a receiver ot 
[iroperty under attachment^ and also in the case of insol- 
vent <lebtor.s.^ But it has been sai<l that in the former 
case the appointment of a receiver is “ rather a matter of 
ministerial procedure than of specific relief ; ” amj, in the 
latter case, the receiv'er is the aj^ent of the creditors,® and 
both cases must he distinguished from a receiver appoint- 
ed hy way of specific relief peinling a suit,* Il(dief hy 
specific performance, injunction an<i receiver belong 
to the same Viraucli of the law. Moreover, the appoint- 
ment of a receiver o|»erates as an injunction against the 
parties, their agents and persons claiming under them, 
restraining them from interfering with the possession of 
the receiver except by f»erinission of the Court and 
‘‘an order for an injunction is always more or less includ- 
ed in an order for a receiver. It is not necessary, if a 
receiver bo appointed, to go on and grant an injunction 
in ternis.'’’^ All three forms of relief are dealt with by 
the i^pecific Relief Act. The issue of temporary injunc- 
tions and the appointment of receivers are, together 
witli the subjects of arrest and attachment before jiidg- 
nuMit and interlocutory orders, dealt with by the Code 
under the single heading of “ Provisional Remedies.”^ 
Relief granted by appointment of a receiver pendente Ute 
bears in many respects a close analogy to that by tempora- 
ry ill junction. Both are extraordinary equitable remedies 
as distinguished from the ordinary modes of administer- 
ing relief. Both are essentially preventive in their nature. 


• .SV^t Form 168 in the Fourth 
Schedule of the Code. 

• Chapter XX. 

■ *Seo paHfi Warrmi, In rh 
Joyce, li. R., 10 Ch. Ap., In the 
niattei* of Badat Singh v. Birch, I. 
li. R., iri Cal., 762, 764 (lS8M). 


• Collett’s fjjiw of Specij6<‘ Relief 
in India (1882), p. 2:h». 

• Afnhommi Zohuruddecn v, Jl/a- 

homed Noorooddeen, I. L. R., 21 
Cal., 85,91(1893). * 

• Kerr. 10. 

’ Civ. PprCo<le. Part IV. 



GENERAL EKATl REiS OF .H'RISOICTION . IL 

bein^ properly need only for the prevention of futiiro 
injury, nither than for the redress of j>ast ^rievanees. 
Both have one common object in so far as they seek to 
preserve the res or subject-matter of the litigation 
unimpaired, to be disposed of in accordance with the 
future decree or order of the Ooiirtd There is, however, 
a distinction between the remedies in that ‘^‘^peciKc per- 
formance is directed to compellitig performance of an 
active duty, while injunction (though sometimes in a 
subsidiary way requiring an act to be done) is generally 
directed to preventing the violation of a negative one. 
This difference, however, is very great. The remedy of 
specific performance, relating as it does to active duties, 
deals in the main only with contracts while the remedy 
of injunction, having to do with negative duties, deals not 
only with contracts, but also with torts, and with many 
other subjects, among them subjects of a purely equit- 
able nature/'^ 

Whether, however, the negative duty, or duty to 
abstain, be contractual or general, the injunction which 
enforces it is the same in nature and form. The general 
grounds of similarity between relief by reeeiver and l)y 
injunction have been adverted to. Perhaps the prinei|)al 
element of difference between these two important remedies 
lies in this : that an injunction is strictly a conservative 
remedy, merely restraining action and preserving matters 
hi statu (pwy without affecting the possession of the pro- 
perty or fund in controversy ; Avhile the appointment 
of a receiver is usually a more active remedy, since it 
changes* the possession as well as the subsequent control 
and management of the property. The Court by an 

• High, Receivers, 16, f7. . • ItK ; Story, Kq. 13th 

• Smith’s Principles of Equity. Amer. EU, (1886), p. 179. Note by 

088. M. M. Bigelow, 
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inj«n<?tion ties up the hands of the defendants and pre- 
serves unchanged, not only the property itself, but the 
relations »of all parties thereto. But in appointing a 
receiver the (>ourt goes still farther, since it wrests the 
possession from the defendant and assumes and maintains 
the entire management of the property or fund, frequently 
changing its form, and retaining possession through its 
officer, the receiver, until the rights of all parties in 
interest are satisfactorily determined. 

From the points of resemblance already indicated it 
is not to he iiiferre<l that the appointment of a receiver 
necessarily follows from the granting of an injunction or 
that the two remedies are necessarily inseparable. And 
while it frequently ha[)pens that the Courts are Galle<] 
U[)on to administer both species of relief in the same 
action, ami at one and the same time, yet it by no 
means follows that because an injunction is granted a 
receiver must be appointed and the two are to be treated 
as distinct and independent matters. The Court therefore 
may refuse a re(‘,eiver, although the case presented is a 
fitting one for an injunction and although an injunction has 
already been granted.* A distinction exists between the 
case in wliich an injunction and that in which a receiver 
will he issued or appointed respectively. “That <Hstinction 
seems to be that, while in either case it must be shown that 
the property should be preserved from waste of alienation ; 
in the former case it would l>e sufficient, if it be shown 
that the plaintiff in the suit has a fair question to raise 
as to the existence of the right alleged; while in the 
latter case, a good priwS. faeie title has to be made out.” 

* Hijfli, 17, 18, and Halls, j^^roiindss ami cii*ciiin 8 tanc 0 a.*V 
Hnii^ a MacU. . 85, where it was said ' Chandidat Jfui v. Padmanand 

that the riKhts to those differetit Sinjffly Btthudur^ I. iJ, R,* 22 Oal;, 
remedies are essentially distinct 4.^, 465 (1895), Ohose ami 

and depend upon totally differetit Kampini, JJ. r . 
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lielief wlh-^ther it be given by the is.siie of iin 
injunction or the appointment of a receivtM* is granted 
generally upon the {jiinciple quia timet ; th;|t is, the 
Court assists the party who seeks its aid, because ho fears 
(quia timet) some future probable in jury to his rights or 
intSrests, and not because an injury has already occurred, 
whi6h requires any (Compensation or other relief. So the 
remedy by temporary injunction being preventive in its 
nature, it is not lUMressary that a wrong should liave been 
actually committed before the Court will interfere, since, if 
this were required, it would in most (cases defeat the very 
purpose for which the relief is sought by allowing the 
commission of the act which the complainant seeks to 
restrain. And satisfactory proof that the defendants 
threaten the commission of a wrong (wliich is within 
their power) is sufficient ground to justify the relief.^ 
These and other similar precautionary reliefs were forimn-- 
ly granted by Courts of Equity on Bills quia timet^^* to 
support which it must have been shown, firstly, that there 
was a title in possession or expectancy in the plaintiff, and, 
secondly, that there was danger to the property.® These 
bills vyoiild now take tlie form of an action in the nature 
of a Bill quia timet^ and would be brought, in England, 
in the Chancery Division, and in India, ^ in any (>ourt of 
Jurisdiction competent to grant, the relief prayed. The 
remedy of (final) injunction, like that of specific perform- 
ance, proceeds upon the theory that there are duties, the 
performance of which, as they sfcand,,ought to be insisted 
upon,-A-duties in regard to which an election, as an 
equivi\lent, to violate the same upon the terms of inaking 

• Story , Eq. Jur., § 826 : H ♦ Jfr., 10, whOre it was pointed out 

Inj., 17 — 25 , tliafcthepiaintwiMU'eallyinthena- 

• Story; Eq. Jill*. V tiire of a BiH bot; 

• Sttioor y- S Mad. did not disclose any of the grounds 

H. C. K,; 10 UH64). necoo^ry to sup|pqrt sUch 
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roinjK!ii.<ution (iiinnoi he permitted ; not indee<l that all 
tile duties, the violation of which may be enjoined, may 
he enjoined witliout regard to the question whether 
damages for a violation could be accurately computed, 
but that there duties of a peremptory nature within 
the operation of the remedy of injunction as well as 
within that of specific performance. These iliities may 
liere, as well as in the law of Sjiecific performance, be 
termed primary, since they are not substitutional.^ The 
manner in which the above-mentioned aid is given by 
Courts of Equity is, of course, dependent on circum- 
stances. They interfere sometimes by the mere issuing of 
an in junction or other remedial process.-^' But that portion 
of e(|uitahle jurisdiction whicJi consists in the administra- 
tion of a protective or ])reventive justice is not limited to 
this. Tlie Courts interfere also l)y orders to pay funds 
into Courf,® by directions to give security, by onlers for 
the detention and preservation of property, by other like 
orders and directions,* an<l by the appointment of a receiver 
to receive rents or other income,^ thus adapting their 
relief to the precise nature of the fiarticular case and the 
reme(lial justice re(|iiired by it ; the object being in all 
cast's to prt^serve |)roperty to its ajipropriate uses and ends,'^ 

§ The law relating to the appointment of receivers 
in civil .suits- in British India ^ is contained in the fJivil 


' story, Eq. Jiir., FJth Amer. 
Ed., 1HS6, pp. 178, 179. Note by 
M. M. 

* V, Supra, 

" See Satoor v. Satoor, *2 Marl. 
H. 0. U., 8, 11 (1864). 

^ Sfifi Author’s Law of Injunc- 
tions, p. 29. 

* Civ. Pr. Code, §§ 503-505 : 
Act I of 1877, s. 44. 

* Story, Bq. .1 ur. , § 826 ; Smitli’s 
Principles of Equity, 752. 


^ The Criminal Procedure Code 
in HM. 88, 146 (2), deals with the 
appointment of receivers of attach- 
ed property. Specific relief by 
the appointment of a receiver can- 
not be granted for the mere pur- 
pose of enforcing a penal law. 
Act I of 1877, s. 7. 

• For definition of these words, 
sim Act 1 1868, s. 2 (8)^ as amend- 

ed by Act XTI of 1891. 
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Procedure ("ode* and Specific lielief Avi^ whiclnioMely 
declares that the iippointment ot‘ a receiver- junidin^z; a 
suit rests in the discretion of the < 'onrt and refers to tlie 
("ode of ("ivil Procedure for the mode and effect of their 
apj>ointiiient, and for their ri^jhts, [)()vvers, dMti<‘S and 
Habflities. Both the earlier Podes (ActsVlJI of ItSoJt 
and X of 1877) <lealt with the subject.^ 

Act X of 1877, however, contained ))rovisions of a 
more comjdete character, ainl wliicli were in far*t with 
some minor alterations in the sections l elatin^ to rcc<‘ivers, 
the same as those of tlie ])resent (Jode. Section \)’A of Act 
Vni of 18ol» enabled tl^e ("oiirt to appoint a receiver or 
manager in all cases in which it mioht a[)p<‘ar to the 
("ourt to be necessarv ibr the preservatiem vv the better 
management or custody of any [>roperty which is in 
disjnite in a suit,'' and section 243 enabled the ( ‘onrt to 
a})point a manager to realize debts or rents and receipts of 
lande<l ju'operty where the debts or land were attached 
in execution of decrees. (Chapter XXXVl of the (We of 
1877 which, with some minor alterations,* is identical 


' Ss. ri0:^“~r505, Aj? to the ap- 
pointTnent of receivei-s in insolven- 
cy under Ch. XX and under s. 503 
of property innler attaohinent v, 
po.9i. Ss. l—H of the Co<le extend 
to the whole of British India : the 
other sections to the whole of Bri- 
tish fndia except the Scheduled 
Districts as defined in Act XIV of 
1874. The Code has been extended 
to (certain of these <listricts. Sfie 
the Authorls Law of In junctions, 
p, 2, note (3). 

• Act J cPf 1877, s. 44, which ex- 
tends to the whole of British India 
except the Scheduled Districts to 
some of which^ however, it has been 
extended. Author’s tiaw' of 

Injunctions, p. note (IV 


• Act VIII of 1859, s?.s. 92, 
94, 243, Act X of 1877, ss. r>03 - 505. 

* In s. 503, cl. (d) the words “ as 
the Cvart thinkxjit ” were inserted 
after the >vord “ ronnineration ” 
by Act VII of ISStS, s. 42. In s. 504, 
Act X of 1877, the opening; words 
of the section weie “ if the proper - 
tif he ” instead of “ vyhere the pro- 
perijj i>.” In tVic smne serrtioii Act 
VII of 1888, s. 43, has substituted 
the words “ the Court muff with the 
roHHeut of theCoUfU^tor appoint him*' 
for the W’ords “ the Court ma// ap- 
point thU Collector** ill Act X of 1877, 
so as to render the Collectov’s con- 
sent necessary to his appointment 
as receivei*. 



Jurisdiction 
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Receivers. 
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with the same chapter of tlie present Code supplied the 
place of both of these provisions, and going further gave 
the Court very general powers as to the appointment of 
re(*eivers.^ 

Further orders made under section 1^2 of Act VIII 
of 1861) were appealable only at the instance of'’the 
defendant,^ but orders made under section 50H of tlie 
preceding* or present* ( /odeare appealable at the instances 
of either fjarty. Prior to the establishment of the 
High (Courts the Supreme Courts of the Presideticies 
a|)pointed receivers following the principles and practice 
of the f^ourtof Ohan<*ery in England.* 

§ 4. The jurisdiction of the (Jivil Courts in this 
country to grant relief by injunction or receiver is deter- 
mined by the ('ivil Procedure Code and Specific Relief Act. 
Certain common conditions are necessary to the existence 
of jurisdiction to grant either of these forms of specific 
relief which conditions will bo found fully dealt with in 


» 8s. 503 -50.') of AetXoU877 
are, except as to the points men- 
tioiieU in the last note, iRontical 
with the same sections of the 
present Code. As to s. 504, liee Act 
Xlll of 1859, 8, 92. 8. 505 was Hrst 
inserted in the Code by Act X of 
1877. A MofiJssil Court of Sinall 
Causes could not appoint a receiver 
under the (?odo of 1877 as Oh. 
XXXVI was not extended to those 
Courts, but it is otherwise under 
the present Code. Numingdm 
V. Tvimam, I. L. K., 2 Born., 558 
(1878). 

* Act VIII of 1850, s. 94. 

• Act X of 1877, s, 588 (e), 

♦ Act XIV of 1882, H. m{2A). 

* See Kutlontmdo Birnms v. 
PrQwnkytsun Bistoas (1829), Clark’s 
Rules and Orders, 1829. Kotesof 


decided cases, 52. In the Charter 
establishing the Huprenie Court of 
Judicature, 26th March 1774, cl, 18, 
given in Vol, I of Smonlt andKyan’s 
Kiiles and Orders, it is ordained 
that the Supreme Court be a Court 
of Equity with full power and 
authonty to administer justice as 
nearly as may he according the 
rules and proceedings of the Court 
of Chancery. As to the High 
Courts, m H\gh Courts Act, 1861, 
els. 9—11, and Letters Patent, s.l9. 
As to the former powers of District 
Courts to appoint I'eceivers, see 
John TUI Abdul B., 

37, 39 (1872) ; Ji^mrain 06wo(iyy 
Shibpormi Ose>*s«, 6 W, i|^, Mlse.l 
1 (1866); (jurisdictioli of Sadder 
Ameen). As to lUofUBStl Sm^l 
Cause Cobrts V. ants. 
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the Author's Jitiw of In jiinc^f ions, p|«. 40 More 

shortly stilted these eonditions are as follows : 

(1) 111 the first j)Uice, specific relief wliether ^ivcn 
by the issue of an injunction or the a|ipointment of a 
receiver cannot he granted for the mere purpose of en- 
forrfng a penj^il law,* that i«, such eiiforc(unent must not 
be the sole object of requiring specific relief, but the real 
object must be the protection of some civil right or the 
prevention of a tort or civil wrong. Though, however, 
the ("ourt cannot interfere for the pnr])Ose of giving a 
better remedy in the case of a criminal offence yet if 
an act which is criminal touches also the en joyment of 
property the f^onrt has jurisdiction So the fact that an 
act complained amounts to the criminal offence of mis- 
appropriation rather than to simple waste is no ground 
for refusing relief hy way of appointment of a receiver.® 

(2) Secondly, assuming the matter to be of a civil 

nature it is ordinarily a necessary condition to the grant 
of either form of relief that there should be a suit pending 
in which either of these reliefs may he granted.* Under the 
Code, however, a receiver may be appointed not merely 
of property the subject of a suf but also of property 
‘‘ attachment.''^ The suit must be pending in the 

Court from which either of these reliefs is sought. Thus 
a District ( tourt lias no jurisdiction to appoint a receiver 
or manager in respect of property in dispute in a suit 
pending in a subordinate Court® ; and where a Court has 
thus no jurisdiction to make an order it can have no jtiris- 

* Act I of 1877, 9 . Bonnet 3, Author’s Law of tnjunc- 

* Stse AiHhor'a In janctionB^ lU, 41 . tiouB, pp» 41 ^ 42^ 

* Banuinayya y. V ; *, Bhundiram Santukram v. 

■ , ■ ahunda Bom. It.* 

^ A Coarthias nothiriadl^ 11^, 2nd Bd., 2$ (IWb 

a^ppoint aT^eiTOr an v. Anunt CUuwHthryi 

l>e 
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<li<rtioii to moclity such onlorJ Seetiou 508 of the ( < 0 (le 
oives power only to the ( Jourt in which tlie suit is broii^^ht 
or by which the property has been attached. A Tourt 
cannot appoint a receiver except it has seisin of the property 
either by a suit beino* pending or by proceedings in execu- 
tion of decree made in a suit being pruiding and iitt&'ch- 
ment having been made. It is only the (^ourt in which a 
proceeding is pending and which has thert^by the property 
under its control that can appoint a receiver. It is only 
wliere the ])rocedure contained in section 505 has been 
adopted that a 13istrict (Joiirt can appoint a receiver in suits 
pending before or attachments made by subordinate C Jouris.^ 

(8) Thirdl 3 % not only must the matter be of a civil, as 
opposeil to a criminal nature, and subject to v\duit isabovt* 
stated, a suit be ]>ending, but such suit must disclose a 
cause of action, and the (Jourt must have general Jurisdic- 
tion to entertain it. If it has not such jurisdietion it will 
jdainly have no power to grant relief. The ( \)iirt must 
not be barred by the (Jode or any other enactment from 
taking cognisance of the suit which must further be not 
only of a civil nature generally, but within the meaning 
of that Code.'^ 

(4) Ijastly, the (^oiirt to which application for the 
relief prayeil for is made, must be one which, assuming 
all the preceding conditions to have been fulBlled, has 
otherwise jurisdiction to try the suit in which that relief is 
sought. With regard to this the extensive power of the 
Court of Chancery to act in 'personam must be considered 
with reference to the limitation on jurisdiction Jmposed 
by the Charters and by the Code of (!.Uvil Protiedure. The 
Courts of this country have ordinarily no jurisdiction to 

* Dhundiram v. Chanda^ supra, 519, 520 (1896). 

• lAiiafut Honkhin v, Anunt • Xuthor*s Lraw of Injuno- 
Chowdhry.l, L. R., 23 Cal., 517, tions, pp. J12~44. 
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try suits for itnniovoable property where suoh property is 
situjite without the loeal limits of their jurisdiction, and it 
would appear to be doubtful whether the • equitable 
jurisdiction of the High Courts in India is of the same 
extent ^is that which has been claimed by the Court of 
Chancery, namely, to take cognisance of any equity 
between persons residing within the jurisdiction respecting 
lands outside it. But whatever may be the precise extent 
of the jurisdiction, the (^ivil Procedure Code has given to 
tile Mofussil Courts the power to act hi personam when 
the person against whom relief is sought resides within 
the jurisdiction. The Presidency High ( Courts under their 
(charters have a similar but in terms less restrictive juris- 
diction.^ 

In the case of receivers it is not necessary in all 
cases in order to authorize the Court to make an appoint- 
ment that the property in respect of which the receiver is 
to be appointed should be within the local limits of its 
jurisdiction.* In England it is not necessary in order to 
authorize the Court to appoint a receiver that the property 
in respect of which he is to be ajipointed shoulil he in 
England or indeed in any of His Majesty’s dominions. 
It is well settled that the Court can afipoint receivers over 
property out of the jurisdiction, the power being based 
upon the doctrine that the (/ourt acts in personam. 
Thus receivers have been appointed of propert}’^ situate 
in Ireland, India, C'tanada, China, Australia. But the 
<yoart will not make the order if it would be useless, 
and man will not be appointed receiver unless he be 
within reach of the Court or has submitted himSelf to 
its jurisdiction. In such cases a receiver is appointed in 


* S 0 i^ tliq isubject fully • Jmjgod'mnba' Dosaea v. Puddo- 

-anti cases cited in the Au!%hdr*s Law . mon^ Dosses, 15 B. L. R,, 318, 
<)f InjuiiCtion8, pp. 44-^^^ .324, :125. 330 (1875). 
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England with power to appoint an agent abroad to 
collect the estate and remit the same to the receiver iVi 
England./ So in this country in a suit^ brought by soiuo 
of tlie persons appointed trustees under a deed of 
endowment of certain land against their co-trustees, who 
were in possession, the plaint alleged that the ilefendant 
trustees had ousted the plaintiffs and bad cominitted 
breaches of trust and prayed that the tleed might be con- 
strued and given effect to and I'or a declaration that the 
plaintiffs were entitled to be s/^haks jointiy with the defen- 
dants, for the settlement of a sclieine for the performance 
of the worship, for the appointment of a receiver, toi* ait 
injunction to restrain the defendants from interfering w'ith 
tlie |iroperty and for an account. I>y the d(*ed tlie land, 
was given to idols Mame<l therein, and the plaintiffs ami 
defendants were apf»ointed, subject to certain direclions, 
isehaiU and managers of the property, but were theiuselvt^s 
to have no beneficial interest in tVie property.® "fhe land 
the subject of the dee<b was situated out of ('alcutta, but 
all the parties to the suit reside<l within the local liinihs of 
the High ( Court's jurisdiction it w^as hold that, as the 
\>ar'iies had no personal beneficial intert^st in the scuttled 
property the suit was not one for land ” within the 
terms of tlie (Miarter, ami that the (V^iirt had accordingly 
jurisdiction to entertain it, and to a|>point, if necessary, a 

• Kerr, 11*2, la. In re Maudsfay, juvUdiction, the Sapreme Court 

i^onn uml Field, I Oh. (190(1), 1502, stated that it “would always he? 
fitl* cai’eful for that reason to liviiitthe 

• Jufji/odmntKt Dosvee \ . Fuddo- appointment to the portion of the 

tiioney^oifiteef stipvH,. estate in the possession of those 

• 8ee The Delhi and Ztondon subject to the jurisdibtiou . and 

Bdnfk- V. Wardie, I. I«. K., 1 CaU, before the Court.” iSuddinuth 
261 (1S76), per Poutifex, J. Patti Cfhowdhry v. BycaninaihPdnl 

• Where some of the parties Chowdhoif^ Tay.* & Bel. 19K: 

opposing the appointment of a (1851). 

receiveiv were not subject to the ^ ' 
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receiver oi‘ such property.* In respect ot' the objection 
tl at the Court had no power to appoint a receiver, it was 
said " it has been the practice of the (Jourt were^ it neces- 
sary to do so in order to enforce its own decree to appoint 
a receiver in res[»ect of landed property situate in the 
Moi’ussiT, and we feel ourselves justitied in following that 
practice.' But in an earlier case where the whole cause of 
action did notarise in (.valcutta, and only one defendant was 
personally sul>joct to the jurisdiction and the iiimioveable 
pro}>erty was in Bombay, the iJonrt was not piepared to 
say that it couhl appoint a receiver for the property which 
was within the jurisdiction of the Bombay (>onrt., but was 
of opinion that whether it might or might not appoint a 
receiver of the property in Bombay it would certainly be 
a most inconvenient course to ailopt.^ In the under- 
mentioned suits the Court held that it had power to 
4ippoint a receiver of properties outside the jurisdiction 
which hatl been partitioned by the Court in the suits in 
Avhich the application for the appointment ot a receiver 
was made.* 

But in this country the power to make orders hi 
p^rrsonam, though the subject-matter of the suit is without 
the jurisdiction, must be considered with reference to the 
limitation on jiirisdiotion imposed in the case ot the High 
Courts by their respective Letters Patent^ and in the case 
of Mofussil Courts by the Civil Procedure Code,^ So 


» Jitffgodiimha Doasee v. Puddo- 
inotwff DQ8»e»t 15 H. L. R., -118* 
3*J5, 330 (1875). remarks 

on this eswe in Jfairam Nttrayan 
Haj8 V. Aimaram Narayan 
I.i:i.R.,4 Bom., 482,484. 485 (1880). 

* 

V. Hadj€8 Mc^oiined Had^n^joosub^ 

13 B. IC4, R., 91,^ (1874). 

* Nath v. 


RadfmNath Mookerjee anti Kamat 
Kumaree DOfi v. Pore^h Nath 
Mooke^ee, Qal. H. C. Suits 667 of 
1874 and 307 of 1875. Oo/* Sale, J., 
13th July 1899, nee this case cite<l 
in^Cbapter H, po^t, 

* titters Pat€at,1865 (Calcutta), 
cL 12. 

• Civ. Pr. Code, ss. 16, IdA. 
Aiithor’s Law yf tpiunctioiia, 
pp. 51— 'iW. 
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where there is no jurisdiction to entertain a suit on the 
ground that it is one for immoveable property situated 
without the local limits of the jurisdiction, the (Jourt w ill 
hav'e no power to grant provisional relief by way of the 
appointment of a receiver to take charge of the subject- 
matter of dispute in such suit.* Thus w^here a suit was 
brought which, amougst other reliefs, prayed that a receiver 
might be appointed to carry out certain trusts, it was held 
that though the plaint disclosed a good cause of action, as 
the Uourt, if it had jurisdiction, would have power to grant, 
certain forms of relief prayed, including the appointment 
of a receiver of the estate, yet inasmuch as the suit was 
in substance one “for land"' within the meaning of the 
(Jharter, the Court had no jurisdiction to try it. And 
accordingly all relief and of necessity, also, such appoint- 
ment, was refused.**^ Even when land which was situate 
out of the local limits of the jurisdiction of the High Court, 
was already in the possession of a receiver appointed b} 
the late Supreme Court* it was held that the High Court 
could not exercise jurisdiction in respect to such land in a 
suit which w'as held to be one “ for land within clause 
12 of the Letters Patent.* The test, therefore, of jurisdiction 
in all such eases is rather the nature of the claim made in 
respect of the property in suit than the actual situation 
of such property. If the suit is not by reason of its 
substantial character and the prpvisious of the Code or 
Charters within the cognisance of the ( ;Ourt the latter is 

unable to grant relief. But w’^here the relief sought is 

— . . — — — — . ^ 

* The Delhi atid London Bank the manner that the juriadiction 

V. Wo$'dU^ 1. L. U., 1 Cal., 249, of the High Courts is limited. It 

257 (I87e), explained in Kellie v. had the power of dealing with land 

Fraser, I. L. R., 2 Cal., 453, 457, out of Calcutta. Author’s Law 

46B, 465 (1877). of Injunctions, p. 53 n (3) and cases 

■ /h. there cited. 

• The jurisdiction of the ^ Denotaiih Sreemoney v. Hogg^ 
Supi'eme Court was not limited in 1 Hyde, n't (1862-1863). 
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[ tirely ht f>er,^onarn and not in tlie ('Oiirts aro em- 

pOAvercd to make a decree which shall be of the same 
character. ^ 

'file Presidency Hi^h (‘Onrts possess the same powers 
with repird to the ap|>ointmeiit of a receiver as are possess- 
ed« and exercised by the Courts in England under the 
Judicature Act of 187 J, and the practice in respect of 
these matters should be the saine.^ ‘But while all Civil 
(/Oiirts, with certain exceptions have jurisdiction to issue 
injunctions,* on the other hand, the powers conferred by 
the CUvil Procedure PJode in respect of the appointment 
of receivers can be exercised by the High Courts and 
District ( .^ourts only : provitled that whenever the Judge 
of a Court sul)ordinate to a District Court'^ considers it 
expedient that a receiver should be appointed in any suit 
before him, he shall nominate such person as he considers 
fit for such a[)pointment and submit such person’s name, 
with the grounds for the nomination to the District CJourt, 
and the District (-ourt shall antliorize such Judge to 
appoint the f^erson so nominated, or pass such other order 
as it thinks fit.^ 

The first step taken by the Subordinate Judge is to 
nominate and from this f)roceeding, there is no appeal ; the 
Judge then approves and under section «50o authorises 


* Jaikisondas Oangadas v.^««a- 
bai, 1. U R., 14 Bora,, 431.434 
(1890). 

* As to the meaning of “ Dis- 
trict- Court,” see s. 2, Civ, Pr. 
Cod€^ 

* Civ. l^r. Code, s. 5<J5. Section 
503 of the Code extends to the 
Presidency Small Cause Courts 
(Act XV of 1882, s, 23, Sched. II ; 
but see also the terms of a, 23) ; 
and ss. 503-505 of the C^tle apply 
to Provincial Courts of Small 
Cauiiea (Act IX of lj^87, s. 17 ; 


Civ. Pr. Code, Sched. II ; but sse 
also the terms of s. 17, Act IX of 
1887). It was otherwise under the 
Code of 1877. See Nursingdas 
RaghuncUhdas v. Tulsiram bin 
Doulatram, I. L. B., 2 Bom., 558 
(1878). The Code is applicable to 
suits under the Bengal Tenancy 
Act (VIII of 1885), V. fb., ss. 143, 
148, and as to the appointment of 
receivers in such suits, see Kar~ 
tie Nath Pandy v. Padmanu^td 
Stngh, I. I/. R., 11 Cal., 490 
im). 
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the appointment uu<l iVoin this also there is no appeal : 
then the Subordinate Judge appoints tlie receiver previ- 
ously nominated and from this order there is an appeal.* 
The .Iiidge of the Lower Subordinate Court has first 
to satisfy himself that it is expedient that a receiviir should 
be appointfud in a suit before him ; for this ]nirpose he 
must enquire judicially and satisty himself upon evidence 
that the appointment of a receiver is necessary and recom- 
fuend a proper person. He does this under section 503. 
If he refuses to do it, his order refusing the application is 
an order under section 503, and as such is a]>pe:ilahle.® 
In the first of the last mentioned cases it was held that 
an order by a Subordinate Judge dismissing an appli- 
cation for the appointment of a receiver after obtaining 
sanction from the District Judge is appealable. But it 
has been recently liehl that a Subordinate dudge when 
considering the expediency of the appointment of a receiv- 
er is also acting under section 503, and whether he appoints 
or whether he refuses to take the necessary steps preli- 
minary to appointrneni he is equally iuding under section 
503, and an u])peal lies.^ After such enquiry he is to 
nominate such person as he considers fit to be nominated, 
and submit such person’s name, with the grounds for the 
nomination, to the District (Joiirt ; then if the District 
Court shall authorize such Judge to appoint the person so 
nominated, hut not otherwise, he is to appoint him. But 
the Judge of the District Court may decline lo authorize 
the Judge of the Lower Court to make the appointment of 
the person so nominated, and may himself pass “ such <ri:her 

• Stmtfappav, Shivbamwa, I. U. Boulyn Nath AOya v. " Mukhan 

R.. 24 Bom., .38, 41 (1899). Lall Adya, I. Lr. R., 17 Cal., OSO 

* i^sain thUmir Puri \\ TpkaU ( 1890 ). 

H^naraifit 6 O. I>. R., 467, 468 • Santju^ppa v, Shifibcjatcd^ I, L. 

(1880 VtinkitUiiaml V,, Strhiamtn' H., 24 Boro., 38 (1899). 
m«, I. L. R., 10 Macl., 179 (1886) ; . 
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or^lf^r i»s hf* thinks fit.’’* Thes#* words oiv<^ thp Jiid^e ot 
tho T)istri<5t Oonrt full control over the matter of the 
appointment of a ret'oiver. His <hity is not only tp approve 
or disapprove of the particular person nominatetl, hot also 
to take into consideration the necessity for the appointment 
of jf receiver at all.® These words t^ive full distTction to the 
District Jnd^ire to pass such order as the <'ircumstances of 
the case considered in all their hearinjis retjuire. He may 
*Tive the proper <Iirections to the Siihordinate Court. 
Nomination in section 505 seems to be equivalent to the 
(!ondit!onal appointment of a receiver which the District 
Court can accept or reject or modify.® In the latter case 
the District Jud^e made an e^v parte order for the apjioint- 
inent of a receiver under section 505. Siibse(|iient1y the 
District Court made an order admitting a review. The 
phiintiflF appeale<l to the Hi/^h (k)nrt. AVithoiit de<d»lin^ 
whether an appeal would He against the order of the 
District Judge, the High Court dismissed the appeal hold- 
ing that the order of the District diidge having been in 
the first instance, <?.#• parfe^ he had clearly the ])o\ver to 
review it.* , But these words must be road as controlled 
by the words pre<?e(ling them, and do not confer upon the 
District Court the power itself to appoint a receiver not 
nominated by the Subordinate Court.® The Judge of the 
Lower Court, in making his enquiry under section 503, has 
all the powers conferred upon hhn that may be necessary 
for such enquiry. He may adjourn the case from time to 

’ Diilmir Puri \\ Ttt- 7*21(1881). [SW appeal iiaainst or> 

kait HHnarain^ »upra, 468. The <lep 115 of 1885 cited in note to 
Subordinate Jud^o may nominate 1. I*. R., 10 Mad., 180, 181] follow- 
but he cannot go turthep and ap- ed by cai»e in next note, 
point a reoeivep : Latc^f^ Htmein * ChimHal v, ifombait I, L. R„ 
V. AnufU Choimihry, I, L- R., *23 21 Bom., 328 (1895). 

caiym, 5i§fm afmu • ^ ib. 

^ Birajmi iToo^r v« Mam Churn ^ Amur Ndtji v* MaJ la, 

1. n. R., ?Cal.r*7I9, R.,18 All., 453(1890). 
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time, and he may hear tVesh evidence at any tini(‘ hetbre tie 
make!* the appointment. He may even abstain from appoint- 
ino’, when he has received the necessary authority, if he has 
^ood grounds for so doing, otherwise he might he appoint- 
ing an unfit person when he has facts before him tn 
show that the appointment would be most improper. 
Section oOo is not imperative, it merely enables the 
Judge of the Lower (.?onrt to appoint when authorized 
by the District Court to dc* so.^ The jurisdictiou to 
appoint a receiver may be exercised either by a (k)urt ol‘ 
first instance or by a (^ourt of A(>peal.“ [n order to give 
the Court jurisdiction there must be a pending suit an<l 
the (-ourt camioL in so far as it’s power to appoint a 
receiver extends only to the better management or cus- 
tody of any property which is the subject of’ a suit, 
apfioiut, or continue the previous appointment of a receiver 
when the suit comes to an end by its dismissal but when 
a suit is decreed, there is nothing in the (.’ode of (fivil 
Procedure which limits the |)Ower of the (Jourt to appoint 
a receiver after the decree, when this course is necessary 
or proper. So where in a suit by the widow of a deceased 
partner to wind up the partnership, on the a[)plication of 
the plaintiff after decree a receiver was appointed to 
collect outstanding debts for the purpose of executing the 
decree, it was objected that section 5();1 referred only to 
the appointment of a receiver during the pendency of a 
suit, it was held that the a|>pointmeiit of a receiver after 
decree was valid. ^ As long as the order appointing a 
receiver remains uni'eversed, and as long as the "suit 

• (VOMain JJufmir Puri v, Tttkaif, v{84, .*{85 (1S7U}. 

HHnamitiy supra, 4(i9. * v. autf<. 

* JaikutHondrtsGangaUuitwJiHna- * S/iaik v. shmk 

hibai^ 1. L. R., 14 Bom., 431 (IS90). Ahme.U supra;" 

Seit also Shade Moheeooti<Ueit v. •.S'/iMwiiiwj/uau v. J/oitf/w.T. L. R.^ 
Shaikh Ahnmi Ho.saein, 14 W. K., 8 2;{:i (1884), Kerr., l;ur 
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romains a lis petalena^ the functions of the receiver conti- 
nue, until he is discharged hy order of tlie Ooiirt.* 
Although the dismissal of a suit may o|>erate as a. discharge 
of the receiver appointed in it,^ yet the Court has ample 
jurisdiction, without the aid of a pending process, to 
re<fuir(‘ accounts from its own officer, to permit parties 
interested to intervene in the examination of these 
accounts, to make just allowances to its officer for his 
ailministration, and to deal with all questions of costs 
connected with the investigation of his a(;couiits as between 
him and any parties intereste*!, who may ho allovve<l to 
appear and take part in 

The Court, if it can appoint a receiver, has ample 
powers to provide for the management of the property ; 
and can deal with property which is under its control just 
as completely as the owner of the [)roperty can deal with 
it> The subject-matter of the appointment must be 
property moveable or immoveable, which is the subject 
of a suit,’’^ or ‘‘ under attachment,’' which latter words 
apply to ])roperty for the first time attached in exetuition 
of any decree.*’ Where the property to be managed is not 
the subject of the suit no manager can be appointed before 
attachment.' Where, owing to the value of the subjec t- 


* DiiiouaUi Hre^monee v. (.\ 
Hog( 4 , 2 Hay., :wr>, im (1865^). 

* Prmti LaU MuUick v. Stimhhoo- 
nath Roft, I. L. R., 2r2 Cal., 9(i0, 

** of lien- 

gal V. Hrem LaU MaUwk^ I. Li. R., 
22 CiiK, lull, lUir>, 1010 (1895). 

* Uof'ftiUtrialfi Mookarjae y. Omir- 
tu Nath MUtm^ I. L. R., 17 Cal., 
6U, 015 a890). 

* Civ. Pr. Code, s. 50S. 

Uaram v, Sankara^ 1. L. K., 9 Mad., 
SiiL {IS86) ; Jagnnraht* Ofiertff* v. 


HMhiiftk'siail Ueerett 0 W. R., 
1(1866); Kartiv Nath Paady v, 
Piul'ttiauiAud Singh, I. L. H., 11 
Cal., 196 (1885); Yeshwimt Bhag- 
want Ptiatarpakar v. Shankar 
jfiamvhatidra Phatarijakar, I. fj. 
R.. 17 Bom.. :m (1892) ; Poresh- 
■nath Mookurjtffn v. Omirto Nath 
Mittm', I. L. R., 17 Cal.. 614 (189U). 

* Ssif Form No. 168 in the fuiirth 
Hchedule of the Code. 

^ Buirwarm LaU Sahoo v. Baboo 
Oirdharett Singh, 16 W. R., 273 
(1871). 
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matter of a suit, the Court has no power to try the same, 
any onler made therein by way of appointment of a re- 
ceiver is passed without jurisdiction.* The fact that the acts 
complained of, and which form the ground of an applica- 
tion for a receiver, amount to a criminal offence rather 
than to a civil wrong, will not deprive the (Joint/’ of 
jnri.s<liction, if such acts affect a right to property.^ Thus 
in a suit for the partition of the estate of a trading joint- 
family, which estate belonged to the jilaintiff and his 
brother, the eldest surviving member of the family, it 
appeared that the latter had for some time past misappro- 
priated largo sums of money and had thrown the Jiccounts 
into confusion. The plaintiff, therefore, applied to have a 
receiver appointed of the estate. The Distriid Judge 
dismissed the petition on the ground that no case had be<m 
established under section SOH of the iJivil Procetlure 
( Jode ; that the acts coinplaiiied of amonntfid to mis- 
appropriation rather than waste ; and that the petitioners 
could thereafter institnt<!> a, criminal prosecution. It was 
on lip peal that these were clearly not sufficient 
reasons. The (Jode authorizetl the appointment ol* a 
receiver for the preservation or better (justody of proper- 
ty, the subject of a suit. Whether property was wasted 
or misappropriated made no difference for the purposes 
of the ( Jode. And it was pointed out that the future 
institution of a criminal prosecution would not enable 
a party to recover property that may have been mis- 
appropriated, The order of the District Judge was, 
therefore, set aside, and the case remanded for disposal 
according to law.® The fact that there exists in re- 
spefd of any immoveable property an order of a Magi strata 

• /ioiiijg/a JTath V, A/ak/tan ^ Han^maytfa v. VknkattMuOha- 

LtU Adffa, I. U R., 17 Cal., 680 yya, I, L. R., 18 Mad., 23 (1891). 
(1890). " V ^ Ibid, 
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|*as;?ocl innier soction l io of the (>ode of ( hinuual i^roct— 
dure is no bur to tlie oxoroise by u (Uvil (^o\u*t oi 
power conferred on it by section 505 of the (Hvil Proc(‘- 
dnr<‘ ( Jode of appointino* a receiver in res|)ect of the same 
property. The Magistrate's order under section 145 is only 
inteiubHl to control any j)eriod up to the time when the 
(^ivil (Vjurt takes seisin of the matter ami passes such 
ordtu's as may be necessary for the protectio!i of tlie pro- 
pen'tyd As to the power to appoint reeeivcM's in eases 
under the Kent Act, v. ante^ p. 

As has been already stated,*'^ the powers conferred 
by the (Jivil Procedure (^^tle in respect of the a[»poi!it- 
inont of a receiver cini be exercised by High (hurts and 
District (.hurts ouly |>rovided that wbeuever the dudge 
of a ('Ourt siibordiiiate to a District (hurt considers it. 
expedient that a re(*eiver should be appointed he shall 
noniinat€^ a person and submit his name to the District 
(.hurt which shall authori/.e the Judge to appoint the person 
so nominated or pass such other ortler as it thinks tit. 

The appointment may he ma<le either by a (hurt of 
first instanee, or by a ( -oiirt of Appellate or revisional 
jurisdiction. Where a (.hurt of first instance dismisses 
a .suit it becomes oficio save tbai it iiiaj' stay 

execution of its own decree or order for costs. An 
af)plication therefore made to a (k>nrt of first instance 
after dismissal of the suit hut before appeal filed, asking 
that a receiver might be restrained from parting with 
funds in his hands^ pending an appeal was Jield to be 
one which the Court had no jurisdiction to grant. The 
Court’s, jurisdiction extends no further in regard to a suit 
which has ceased to be a pendirig suit* 

* A%iz^ * Ymnin-tuZ'ti^oHiah v. Ahtned 

I. L. II., 22 AIL, 214 (1900). AH Khan, I. L. H., 21 Cal., 561 

* ^ ^ Aiithoi^ lAw ot Injwnc- 
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An Appellate (V)nrt may also appoint a receiver. 
Thus in a suit by a mortfj;agee for Ibreclosure or sale in 
4lefaiilt of [>ayinent of his mortgage-debt the Court of 
first instance when passing decree for the plaintiff, refused, 
on the plaintiff’s application, to appoint a receiver of 
the rents and profits of the mortgaged property. The 
plaintiff appealed against the latter part of the decree and 
after filing a memorandum of appeal obtained a rule for 
the appointment of a receiver until the hearing of the 
appeal. The f ’ourt of Appeal subsequently made the rule 
absolute and appointed a receiver until the hearing of the 
appeal, an<l when the appeal came on for hearing varierl the 
decree of the ( burt below by appointing a re<*eiver of the 
mortgaged property.^ If therefore a party whose suit 
has been dismissiMl desires to have any measure taken for 
the r(*alization, preservation, better e.ustody or management 
of property claimed by him, he is at liberty after filing bis 
appeal to apph’ to the Appellate Court which has authority 
to make such an order and which will in a proper case 
make or continue the appointment pending the determina- 
tion of the appeal. A s in the case of original ( ’ourts a Court 
of Appeal may in a proper case review its own decree or 
order '’" and may for suffioient cause order the execution of 
flecrees passed by >Subordinate Courts to be stayed pending 
the hearing of the appeal® or it may advance the appeal. 
If a receiver has been appointed but the facts proved 
only warrant the issue of an injunction, th(» Appellate 
< /ourt will set aside the order appointing a receiver and 
in Hen thereof will issue an injunction.* The High Court 

tioiis, pp. TO—Te. As to review and v. Wootjra Mohtm^ Thakur^ 

stay ‘>f execution, iine Civ. Pr. K Ij. R., 28 Cal., 790 (1901). 

Code, 8S. 62«, 545, 54f>. r)47. » Civ. Pr. Code, s. 623. 

^ JoikiHxnyjuinsOvrtfjadaKX, ^ena^ •//>., s. 545. 
haif I. I.. R., 14 Bom,, 431 (1890) ; • OhmulhhftJha v, Pwlmanunfl 

see v. Sittffh Bahrttur^ T. 1-/. R., 22 CaK, 

^ziz, I. L. R., 22 All., 214 (19(X>) ; 459(1895). 
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may by its revisioiuil powers call for the record ol' any 
case in which no appeal lies to the High Onrt, if the 
Court by which the case was decided appears to have 
exercised a jurisdiction not vested in it by law, or to 
have failed to exercise a jurisdiction so vested, or to have 
acted in the exercise of its jurisdiction illegally or with 
material irregularity, and may pass such order in the case 
as it thinks fit.* When a receiver of a property has been 
appointed by an Appellate (Jourt pending an appeal to 
tliat Court, even when the appeal is no longer pending, 
he must be regarded as the receiver of the property, of 
wliich he has been put in ])Ossession, until he is finally 
discdiarged. and the Appellate Court has jurisdiction to 
deal with matters relating to the receiver, including 
proceedings for (foniemj)t, until he has had In's aceounts 
passed by it.** 

S 5. The exercise of the jurisdiction to appoint a 

^ ^ ^ ^ . o . ' preventive or 

receiver or issue an injunction® is not a matter <?./• iW/Vo protective 

. 1 • 1 • 1 ‘I'll!* • .. 

justiiiw^ but one which is purely within the discretion ot ciiscroHfm«ry. 
the Court. The latter is not bound to grant such relief 
merely because it is lawful to <lo so. But the discretion 
of the (^-ourt is not arbitrary, hut souiul and reasonable, 
guided by judicial principles and capable of correction 
hy a Court of Appeal.* All questions of discretion are 
usnally questions of degree.® Where there is a discretion 


* Civ. Pr. Code, s. 622. 8eo 
Chtinilal V. HombaU !• L. K, 21 
Bom., .328, 330 (1895). 

O^ey V. Wooyra Mohun 
Thakw, 1 . h. R., 28 CaJ., 700 
<1901). 

* Act IW 1877, ss. 44, 52. 

* /b., s. 22 Discretion when 
applied to a Court of law means 
discretion guided bylaw, must 
be governed by rule and not by hu- 
mour. It must not be ^arbitrary, 


vaffue, and fanciful, hut le;ial and 
regular” Lor«l Mansfield in 
Wilke’s case, 4 Burr., 25.39, cited in 
Hai'fhuns Sahai v. Bkairo Pershad 
Singh,l.UR., 6 Cal., 259, 265(1879). 

also remarks in Qmm KmprHS)f 
V. Chagun Vayaram, 14 

Bom., 331, .344, 352 (1890), dar 
dine, .J. 

• OfM'fwsham Nilkant Nadkarni 
V. MortdKi Rmmfutrtilra Pal, 
f. L. R., 18 Boro., 1894 at p. 49H. 
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eKen isjiblc the (^ourt is bound to look at all the circiiinstau- 
ces of the ease.' The jurisdietioii of the Court to interfere 
being equitable is governed on equitable principles. And 
therefore, the Court will, amongst other things, look to the 
conduet of the person who makes the application.^ Where 
an appeal attacks the e.xercise of discretion, before '’the 
Appellate (Courts will interfere on this ground in favour 
of the appellant, the latter must satisfy such Court that 
the discretion has been impro[»erly exercised.® 

The a[»pointinent as well as tlie removal of a receiver 
is also a matter vvliich rests in the sound discretion of 
the (’oiirt.^ In exercising its discretion the ( Vmrt shoiild 
proceed with caution'* and be governed by a view of tlie 
whole circninstances of* the case.^ The power (M)nferretl 
by the (’ode to ap[»oint a receiver is not to l>e exercised 
as a matter of course, and it is not a reason for allowing 
an application for the appointment of a receiver, that it 
cun do no harm to ajipoint one.^ The discretion given 
by the (’ode is one that should be used with the greatest 
care and caution,^ and the appointment of a receiver is 
a step which should not be taken without special reasons^ 
particularly in the case of a (nma fide possessor wdth legal 


• Ohaiuiifhaw NHkanl Nudkarui 
V. Morohft Ramvhantfra Pal, I. L. 
11., IS Bom.. 1894 at p. 484. 

• Act I of 1877, ». r)0{j) : Kei r.S. 

• Slmdi V. Ana j[i Singh, £, L. R., 
12 All., 4aH(1889). 

• Act 1 of 1877. H. 44 ; Kerr, ti ; . 
Sidhtfsimri Dahl v. Ahhoytatwari 
Dahl, I. L. R., 15 Cal., 818, 822, 
823 (1888) ; Ohandidat Jha y. Pad- 
fdanand Singh BnJiadur, 1, li. R., 
22 Cal.. 459. 464, 465 (1895). Rx 
parte Jijai Amha, I, Jj, R., 13 
Mail.. 390 (189u) [removal of re- 
ceive rj^ 


» Mnn Mohinmj Dossee v. Icha- 
nwyeh Dotatea, 13 W. R., 60 (1870) ; 
Prosonomoy» Dfivl v* Beni Madhuh 
mil, I. L. R., 5 All., 556 (1883). 

« Owen V . Homan, 4 H. B., 1033 ; 
Sidfieermiri DaJn v, Ahhoyesieari 
Dahi, Miipra ; Chamlidat Jha v. 
Padmanami . Singh " Bahadur,. 
snpra. " 

’ Prosonomoye DeH v.'»Beni Ma- 
dhuh Rai, I. li. R., 5 All., 656’ 
(1883). 

• Prosotwmoye Devi. v. Beni Ma-, 
dhub Bai, 1. li. R., 5 AH.. 556 
(1883). y . r ■../ 
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title.* The nuiiii [)rinci}>lej4 upon which sucli discretion 
should be exercisetl have l>een laid down in the case of 
Ov:en v. Ilomcm,^ and those firinciples have l)eofv held to 
1)0 as equally applicable in this country as in England/* 
Ln that v-Rse Lord Oan worth said: -“The receiver, if 
appointed in this case, must be appointed on the principle 
on which the (vourt of (diancery acts, of preserving 
property pending the litigation, which is to decide the 
right of the litigant parties. In sucdi cases the Court 
inu.st of necessity exercdse a discretion as to whether it 
will or will not interfere by this kiml of interim protec- 
tion of the property. Where, indeed, the property is as 
it were in medio^ in the enjoyment of no one, the Court 
can hardly do wrong in taking {)os.session. It is the 
eotninoii interest of all parties that the (^ourt should 
[) revent a scramble. 8uch is the case when a receiver 
of a proj)erty of a deceased person is appointed pending 
a litigation in the Eccle.'-iastical Court as to the right of 
probate or administration.* No one is in the actual 
lawful enjoyment of property so circuiustaneed, and no 
wrong can be done to any one by taking it, and [»reserving 
it for the benefit of the successful litigant. But where 
the object of the plaintiff is to assert a right to property 
of which the defendant is in the enjoyment, the case is 
necessarily involved in further questions. The Court by 
taking possession at the instance of the plaintiff may be 
doing a wrong to the defendant ; in some case an irrepar- 
able wrong. If the plaintiff should eventually fail in 

* Qossain Dulmir v. Ttikait ♦ 8e© JoyUally Dabtte v. Shib 

narain, 6 C.* L. R., 467, 469 (1880). JVcUh Chatt^rjse, Bourke, Test. 6 

* 4 H. Xj., 1032, 1033. (1865) ; Y^ghwarU Bhvigunini Pha- 

* Sidhgg%ifan Dabi v. Abhoygg- tarpcikar v. Shankar Bamchandra 
wari Dabi, siit>ra ; Ckantiidmi Jha Phatarpakar, I. Xi. R.. 17 Bom., 
V. Padmanand Singh BuLhadur, 388(1892). 

supra. » 

W, R 3 
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establishing his right against the defendant, the Court 
may by its hderim interference have caused mischief to 
the defendant lor which the subsequent restoration of 
the property may afford no adequate compensation. In 
all cases, therefore, where the Court interferes by appoint- 
ing a receiver of property in the possession of the 
defendant before the title of the defendant is established 
by decree, it exercises a discretion to be governed by all 
the circumstances of the case.”* 

As in the case of injunctions, the Court will always 
look to the conduct of the party who makes the appli- 
cation for a receiver and will not interfere unless his 
conduct has been free from blame ; ^ and parties who 
have acquiesced in property being enjoyed against their 
own alleged rights cannot come to the Court for this 
form of relief.* The distinction which exists between 
the cases in which the (/ourt will exercise its discre- 
tion to grant an injunction or to appoint a receiver 
respectively has been already mentioned.* A stronger 
case is generally required fpr the appointment of a receiver 
than for the issue of an injunction. It may well be that 
circumstances which will warrant the issue of an injunc- 
tion will not warrant the appointment of a receiver. 
Accordingly, while the Court may in its discretion refuse 
to appoint a receiver, it may yet consider the case to be one 
which calls for an injunction. The opinion of the Court 
of first instance is, in these matters, of great weight. It 
has all the facts and the parties before it, and is probably 
the best tribunal to decide whether it is necessary or 
expedient, having regard to the circumstances of the case 

* Owm V. Homant supra, 1032, ■ Ib., Gray v, 2 Russ., 

1033. 147 ; Skiuner^H Society v. Irish So- 

* Kerr, 8 ; see V. 28 M. & Co., 162. 

L». J. Ch., 169 ; of. Wood v. Hit- * v, ante. 

chings, 2 Beav., 297. ’ 
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that a receiver s^boiild be appointed.* And a party who 
in appeal attacks the exercise of this discretion should 
show that the discretion has been improperly so exercised.* 
The exercise of the power being thus discretionary, it 
would 1% difficult, even if it were possible, with any pre- 
( ision* to mark out tlie limits within which it is ordinarily 
<?ircumscribed ; but some of the }>rinciples which govern 
the discretion of the Court in such appointment will be 
found considered more fully and in detail hereafter in 
those (>hapters which speciall}'^ tre^at of the cases iii which 
a receiver may be appointed. 

The best guides in the matter ol* interference by 
way of injunction ainl receiver have been judicdally stated 
to be the principles which determine the action of Courts 
ol‘ Equity in England.® It is, in fact, on these principles 
that the relief given in Indian Courts by injunction and 
receiver is, in the main, founded ; and this relief is, in 
substance, the same as that granted by Courts in England. 
But since in India the Courts must follow the words of 
the statute, and since the rules for the guidance of Indian 
Courts are to be found in the Specific Relief Act, the 
English cases to which reference can be made are only of 
use as illustrative of the principles embodied in the sections 
of the Act from the aspect that the Courts of Chancery 
in England have had to treat matters of a similar descrip- 
tion. Yet when there is no specific rule, the Mofussil 
('ourts and Presidency High Courts (the latter in their 
appellate jurisdiction) will be guided by the English 

* The Ori&nfal Bank Corporation 266, 284, 279 ; SiUheswari Dabi v. 

V. OobinloU Sealt I. L. B., 10 Cal. » Ahhoyesimri Dabi^ I. L. B., 16 
713, 737 (1884), per Garth, O. J. Cal., 818, 822, 823 (1888) ; Chat^ir 

* 8ee Shadi V, Anup Singh, tlatJha v.Padtnanand Singh Bafia- 

I-r. R., 12 All., 438 (1889). ^ dur, I. L. B., 22 Cal., 469, 464, 466 

"See Nueeerwanii Mephanji (1896), and casM cited in Anther’s 

Panday v. I.IuR., 6 Bom., Law Of Injunctions, pp. 6, 6. 
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case-law, so far as it is applicrable, not because it is English 
but beoaiisG it is iu uccordsince with that rule of equitv 
aiid good conscience whi<;h these Courts are in such cir- 
cumstances enjoined to follow. The Presidency High 
Courts, in the exercise of their ordinary original (dvil 
jurisdiction, 111113% in such circuinstauces, have recour*se to 
the equitable jurisdiction which tlie High ( -ourts have 
inherited from the Supreme (Courts, vvlii(*h were, in their 
turn, vested witli the general powers of the Court of 
Ohancer>^ The law relating to injunctions and iM ceivers 
in this country being tlius practically the same :ts that 
which prevails in Englaiul resort may be had to the 
English case-law bearing on these siibje(?ts, and as the 
law of the United States is in general accordance witli 
ami founded upon English law, the decisions of lh(‘. 
Courts of that countrv may also be reterred to and cited 
in aid of the inter|)retation of the provisions contained 
in the Indian Codes and Acts.' The late Suprenuf Court 
of Bengal held that American decisions are not authori- 
ties to which we must }deld, as to the decisions ol* our 
own superior Courts ; but thej" are in general well 
deserving of attention as able exfiositioiivS ot the law 
and again, with respect to the American decisions, they 
are not authority with ns, though often extroiuely valu- 
able as guides to the formation of a correct judgment.”^ 
And more recently iu England Cockburii, C. J., observed 
as follows : — “ The case before us presents itself, there- 
fore, so far as our Couvts arc concerned, as one of the 
first impression, on which we have to declare, or perhaps, 
I may practically, to make the law. I am glad to 

‘ Hee cases cited in Author’s ■ Brtuidon v, Abbott ^ id., 343, 
Law of Injunctious, pp. 6—8. 359 : (1848) p^r 8ir L. Peel, L. J. In 

* Malcolm v. Taylor’s this rand the case last mentioned 

Beports, 283, 288 (1848), Sir L. American decisions were cited 
Peel, li. J. at the'^Bar, 
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think that in doing so we have the advantage of the 
ii'isistance afforded to us by the decisions of the American 
<\>urt.s and tlie opinions of American jurists,, whom 
acciiient has caused to anticipate us on this question. 
And, although tlie decisions of the American Courts are, 
of course, *not binding 0 !i us, yet the sound and enlightened 
views of American lawyers in the administration and 
ih^veloj)inent of the law — a law, except so far as altered 
by statutory enac.tment, derived from a common source 
with our own, entitle tlieir decisions to the utmost respect 
and confidence on our part.”* 

The Presidency High (^jiirts possess the same {)owers 
witli regard to the appointment of a receiver iis are 
|M)ssessfMl and exercised by the Courts in England under the 
Judi(vatare Act of 1873, and the practice in respect of these 
matters should be the saine.'^ 8o also tlie (Jode in the 
matter of the appointment of receivers gives a wide 
(li-icretion to the Court. But this power is not, however, 
greater than tliat exercised by the Courts in England ; and 
it must be exercised on the same principle, that is to say, 
v\ith a sound ilisorotion, on a view of the whole circum- 
St inces of the case, not merely circumstances which might 
make the appointment expedient for the protection of the 
property, but all the circumstances connected with the 
right which is asserted and has to be established.® In 
the earlier of the cases just cited it was said : The 

principles to which we refer are stated in Kerr on 
Receivers, ♦ by Lord Cranworth in Otven v. Iloman^ and 

* Scaramanga v. Stamp, L. R., 5 Gordon, JJ., approved in Ghan~ 

O. P. D., •J9»V303 (1880). didat Jha v. Podmanand Singh 

* ^aikUtsomlaaOangadiM^.Zena- Bahadur,!, L. R., 22 Cal., 459, 

«>«i,I.L..R.,14Boin.,431, 434(1890). 464, 46^ (1896), Ghose and 

* SiUheswari X>0hi v. Abhgyss- Rampini, JJ. 

^cari Dabi, I. L. R., 15 Cal., 818, 2nd fed., p. 3. 

822,823(]888),p«r Macphereon and • 4 H. L. C., 997, 1032. 
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in Clai/ton v. The Attorney^ General} We see no ground 
for the contention that these principles were not appli- 
cable in this country. They are adopted to prevent a 
wrong to the defendant which might equally be done here 
if they were not followed.”^ And the Court added that 
the principles referred to have not been relaxed since the 
passing of the Judicature Act in ISTS.'"* It must not, 
however, be overlooked that the circumstances of this 
country are, in many respects, very different from those 
of England. Not only may there be in India rights to 
be protected which are unknown to English law, but 
interests of which it does take cognizantre may here require 
protection by injunction, or otherwise, in sets of circum- 
stances in which it is not necessary to grant relief in 
England, or the converse may be the case. So in the 
matter of rules of procedure and practice, though the 
utmost respect should be paid to the wisdom and authority 
of English (Courts, yet (lourts in India are by no means 
bound to adopt all such rules as the Equity Oourts in 
England may have established. Further as the mode of 
living in this country is different from that in England not 
only may such mode of life give rise to new riglits, it may 
even in the cavse of such rights as ar^ enforceable iu both 
countries, present in particular cases new facts for con- 
sideration upon the question of the issue of an injunction 
or the assessment of damages.* So also in the matter of 
receivers the Court’s decision may be affected by circum- 
stances peculiar to this country. Thus in considering the 
question whether a power to a receiver to raise money on 
the property itself may be necessary to its own preservation, 


* Cooper’s Cases in Chancery, • //>., 823. 

Vol. 1, p. 97. * Ses cases cited in Author’s 

• Sidheswari Ikibi v. A bhoyemoaH I^w‘of Injunctions, pp. 10— 12. 

822, 823. 
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regard mast be had to the conditions under which estates 
are held in India.* Again, I5nglish rules and decision^ 
may, in particular cavses, he inapplicable owing to tin* 
fact that the relations which existed betvreen the (Jourt of 
Ohancery and theOourts of ( -oinmon Law in Kngland were 
verji difterent from those between the High Courts and 
the Mofussil (Jourts in India, as were also the respective 
functions and [)owers of these Oourts. And though legis- 
lation may give to English Courts powers similar to thos(^ 
possessed by the Courts of this country, their discretional 
exercise may here l)e different owing to circuiiistances 
peculiar to the former ('ourts existing anterior to such 
legislation. Lastly, wdiere, as in certain instances, English 
law deals with rights [jeculiar to itself, their consideration 
is rendered here unnecessary ; where, on the other hand, 
riglits which re<|uire [jrotection are peculiar to this 
country, English rules and decisions will he of service, if 
at all only by way of analogy ; while as to such as are 
common to both countries differences both in procedure 
and substantive law may render these rules and decision^ 
partially or wholly inapplicable."' 

§ 6. Assuming that in any particular case the (^ourt Enforceiaont 
has jurisdiction to grant relief, and that the circumstances decrees, 
are such that it would be a proper exercise of its discretion 
to do so, and that it has in fact done so either by ordering 
an injunction to issue or a receiver to be a[)pointed, it 
remains to be considered how these orders are enforced 
and made effectual to seem re the redress sought bj^ those 
in wHose* favour they are made. A judgment of the 
Court wWoh is in personam may be enforced by process in 
personam^ that is, by attachment of the person when the 

^ PoT^hnathMMiJmj€$s,Onmto * Sss cases cited in* Author's 

JiUteVt 1, L. H., 17 Cal*. 614. Law of Injunctions, pp. 12, 13. 

619 (1890). Petheinm/ L. J. 
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person is within the jurisdiction, or by sequestration of the 
jroods or lands of the defendant, when these are within 
the jurisdiction of the Oonrt, until the defendant do 
comply with the judgment or order of the Court.* This 
power of attachment, which has been termed the key- 
stone of the equitable jurisdiction, results from 'the /first 
principles of judicial establishments and must be an in- 
separable attendant upon every superior tribunal. Under 
the authority conferred by the Charters of the Supreme 
Courts and continued hy their own Letters Patent, the 
High (k)urts in India possess the ])ower of enforcing 
obedience to their orders by attachment for (*ontemj)t,® 
and they have all the powers 4>f a (.k>urt of Kquity in 
Bngland for enforcing their tlecrees in fH'rsonam.^ The 
jurisdiction of the High (^ourt to imprison for contempt 
is a jurisdiction that it has inherit<Ml from the old Supreme 
Court, and was conferred upon that Court by the Charters 
of the Crown which invested it with all the powers and 
authority of the then ( 'Ourt of King’s n(3nch and of the 
High Court of (Jhancery in Great Britain, and this 
jurisdiction has not been removed or affected by the Civil 
Procedure Code.^ The power of the Mofussil, (./ourts to 
commit for contempt otherwise than under the authority 
of special statutory enactments conferring, or of case-law 
recognising, that powder, is a matter of cloubt.^ 


• Penjiv. Lord BaUimovHyX Ves.. 
444 ; V. 

• HfMsonbhoy v. Cowntyi Jtthnn- 
gir Jassawallay I. L. R., 7 Bom., 1 
(1881) ; Navivahoa v, Narotani Dm 
Candas^ I. Ij. R., 7 Bom., o (188*2). 

• H, H, Skrimant Maharaj Yash- 
mfUrnv Holkar v. DadaXihai Our- 
netji Aghhumer, I, L, R,, 14 Bom., 
363. 359 (1890) ; per Sargent. C. J., 
citing Martin v. Lawrenre^ I. L. 
R., 4 Cal., 655 (1879) ; Hnesonbhoy 


V. Ouwaeji Jnhangir JaesawaHa^ I 
Iv. R.. 7 Bom., 1 (1881). 

♦ Marf ifi v. Lawrence, I. L. R,, 
4 Cal., 655 (1879) ; per White, J., 
Haggonhhoy v. Oowni^i Jehangir 
JaHsawcdla, mipra, 4 ; Navivahoo 
V. Narotamdas Oanda’i, xupra, 12, 
13; King-Emperor v. IHmmal 
ReddU i. li. R., 24 Mad., 523, 548 
Note (1900). 

• See Haaaonbhoy v. Cotmigi 
Jehangir Jagammlla, supiti. at 
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A is an officaM- ol’ tlie <.'Ourt, anil tin* (’ourt 

will llifM-etore see that ho performs his function and will 
protect the a^^tmt appointed under its orders.^ Being such 
officer his possession is simply the possession of the Court, 
and to such an extent is this the case, tliat any attempt to 
difj^turh*that fiossession, without thi^ leave of the (\>urt, 
is a contempt of (V>nrt.‘“ Thus an attachment of money 
in the hands of the receiver is an interferenire with the 
(‘ourt’s possession through its officer, the receiver, and 
may" not therefore be made without the Court’s leave first 
ol»tained.® Tlie mere appointment of a receiver operates 
as an injunction against the parties, their agents and 
persons claiming under them, restraining them from 
interfering with the possession of the receiver except 
hy permission of the (-onrt.* The ( -ourt rei|uires and 
insists that a{»plicat.ion shoiiM be made to it for |)ermission 
to take possession of any property of which tlie receiver 
has taken, or is directed to take possession. The rule is 
not confined to property actually in tlie hands of a. 
reiiciver. 44ie (^ourt will not permit anyone, without 
its sanction and authority, to intercept or prevent payment 
to tlie receiver of any property whiidi he has been ap- 
pointfMl to receive, though it may not be actually in his 
hands. ^ The form in which the Court usually enforces 
its orders in the matter of receivers is in extreme or 
aggravated cases by coininittal to prison, or ordinarily by 
ordering the party in contempt to pay the co.sts and 

p. 3 ; JVavwnhoo v. Narotamclas Jfohuruddn^n v. Mahommed Noor~ 
Canda»^ supra at pp. 13, 14- oodde4tn^ I. L. K., 21 Cal-, 85 (1893). 

' jiinndtututh Sreemonm v. C, S, Tho slieriff may not diatiirh the 
2 Hay, 395, 397 (1863). possession of a receiver. Kerr, 

* Wilkiinsofi v. Oangatlhar Sir- 173,174. 

kitvy 6 B. li- K.. 486, 487 (1871) ; ^ Afahommed Zahur^utdesn v. 

Kerr, 139. ' Mahommfid Noorooddmn^ .supra 

• J. Kahn^ v. AU Mahomitd Baji at p- 91. 

I7w#r, T. L*. R., 16 Bom,, 577 » Kerr, 16^ ; Anus v. ffirksnA^ad 

(1892); followed in Mahomnud 20 Beav. , 353. 
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expenses occasioned by his improper conduct, and the 
costs of the ai 4 >lieation. In cases where tlie contempt 
consists in enterino njion hind in tlie poss(»ssion of a 
receiver or in brin^^in^* an action against the re(?eiver or 
against a party over whose property a recidver has been 
appointed, the ( *ourt restrains by injunction the tVesficss 
or prosecution of tlie action and orders the party in con- 
tempt to pay the costs ot' the a|)[>lication.‘ The High 
('dirts in India being Superior (Joiirts of Record have full 
powers to punish for contempt of their orders committed 
either directly, or through interference with the action of 
officers appointe<{ by them.’* It has already been observed 
that the nature and extent of the powers oT Mofussil 
(Courts in the matter of contempt is doubtful in the 
abvSence of express statutory provision on the subject. The 
(>ivil Procedure (Jode does not directly provide for the case 
of the breach of, pr the enforcement of. ordervs under section 
503 (otherwise than in execution of a decree), as it does in 
the case of interlocutory orders under sections 4^3. 

But the order appointing a receiver operates /.•6’r atfi as an in- 
junction and, if necessary, for the purpose of giving express 
effect to the order, an injunction may he granted in terms. 

Although ordinarily the receiver does not himself 
apply for coiimiencing proceedings by way of contempt, 
and, generally speaking, action is taken by the psirties 
beneficially interested, there is nothing to prohibit his 
doing so.® When a receiver is appointed by an Appellate 
Court, the latter has, even althougli the appeal be no 
longer pending, jurisdiction to deal with matters ^elating 
to the receiver, including proceedings for contempt, until 
he has had his accounts passed by it.* 

* Kerr, op <?#<., 171—173. • (ifrtty v. Woogramphun T/ut- 

• V. p. 40, and ca^^e;* there Aur, I. L. R., 28 Cal., 790 (19(10). 

eited. • 76 ., v, 
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A receiver may himself be guilty ot‘ eout<‘mj)t in two 
ways ; where he refuses or neglects to comply with the 
order of the (\>urt appointing him ; ant* where there is a 
conflict of receivers, and one or two or more receivers of 
the same property interfere with the possession of an- 
other Veceiver -or prevent or hinder the dii(‘ discharge o{‘ 
duty hy that other receiver in res|)ect of the pro|»orty in 
dispute. In such cases the ('ourt will first determine the 
question of priority and direct us to the transfer of the 
property before it will entertain proceedings for cont(anj»t. 
A receiver being a mere officer of the Court is hound to 
obey every order of the Court, and if he neglects or refuses 
to comply tlierewith, he sttmds in no better position than 
any other p<‘rson,and may be [ninished in the same way.^ 

A receiver, appointed under section 50 of the Laud 
Kegistration Act, is not a public servant within the terms 
of sections 174, 175, .18fi and 188 of the Penal Cndc. Such 
a receiver is not a public servant legally competent to 
issue an order directing persons to attend l)efore the 
Collector with their collection papers and nmt receipts, and 
ilisobedience to such an order does not constitute an 
offence either under section 174 or section 175 of the 
Penal Code. An order by such a receivei* forbidding 
|)ersons to pay rent to any person other than the receiver 
is not an order promulgated by a public servant lavvfullv 
empowered to promulgate such order, and disobedience^ 
to such order is not an offeiuje within the terms of section 
188 of the Penal Code. Persuasion addressed to tenants 
in the absence of such receiver not to pav rent to him 

ft . *'■ 

is not Jin obstruction of the receiver within tlie provisions 
of section 186 of the Penal Code.* 

■Beach> §248; where also a Uquida- ^ Ebrahim Sircar v. Emp^or, 

tor in in possession the receiver will I. L. H., 29 Cal., 238 ( 1901). Ssi 
be in contompt if he meve against further as to the receiver's 
him without leave. Kerr, 174, 175. sion ami contempt, Ch. II, 
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§ 7. VVlio may be appointed — 
§ S. SnV)jeot-rnatt«ir of appoint- 
meni — § 'rime when Uoceivor 

irsay ))C iippointtid § 10 Time 
from wliioh appointment takes 
elfeot— §11. I Uirarion of appoint- 
ment § 12. Mode «>f appoint- 


ment— § 1 H. S 0 e II r i t y — § 1 *1 . 
Order eanno! be questioned colla- 
terally— § 15. Kffeet of appoint 
mcnt--§ 111. Possession and in- 
terfoiimec with possession of lie- 
coiver— § 17. Suits ami applica- 
tions against Receiver. 


§ 7, A HKCKIVKR boino Jin imyiartiul )>orson iifi between 
the {uirties, and being the ofticer and repriwontiitive of the 
(^ourt in the inanagement and control of the property or 
fund in controversy, considerable importance attaches to 
the ipicstion of bis .selection as well as to his (jiialilioations 
and competency for the management of the property en- 
trusted to his elnifge. The Court may make the appoint- 
ment itself directly without a reference, or it might, accord- 
ing to the former English practice, refer the matter to a 
master to make the .selection in which case the parties are 
at liberty to appear before the officer and to nominate suit- 
able persons whose qualifications and competency are 
passed upon by tlie master who makes the appointment ami 
reports Ills selection to tlie ( ’onrt.^ In this country the 
receiver is appointed generally directly or by reference by 
the High f/ourt or Di.strict Court, Subordinate (Courts 
following the procedure laid down by section 505 of the 


High,§6S. 
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Code. In tlje Court in (;*a>os where the partie.T aiire** 

to a parti( uliii* private person being a[>pointe<l iveeiver, the 
Court so appoints him ; where, however, the lyirties eim- 
not agree, the Oftieial Heeeiver is appointed. Where iht^ 
proper^ty is land [)aying revenue to Govern nuMit or land ot 
winch the revenue has been assigned or redeemed, a?id 
the Cvoiirt considers that the interests ol‘ those concerned 
will be promoteil by the management ot the (.\>lleetor, 
the Court may, with the consent of the {V)llector, appoint 
him to be receiver of such property.^ 

In cases othej* than those in which the Court 
Heeeiver or Collector is appointed any |»erson may hv 
selected subject to certain general rules whicli ha.v(» 
their basis in the nature of the ottice of receiver aiul 
the functions to be discliarged by him. inasnnu*h as 
a receiver is required to be an impartial person the 
person chovseu should, as a general rule, be wholly disinter- 
ested in the subject-matter of the suit. The (yoiirt fuav, 
however, with the consent of all the parties or, in very 
special cases, without such consent appoint as receiv(3r a 
person who is mixed uj) iu the subject-matter of the suit 
if it is satisfied that the appointment would be atteiuleii 
with benefit to the estate. So a mortgagee in i)Ossession 
and owner have been appointed ; aiul it is cominou practic e 
in partnership cases to appoint a party to the action where 
the other party consents, though as already stated the ap- 
pointment may be made without such consent in very spe- 
cial cases. A party will not, however, be appointed unless 
up5n his undertaking to act without salary, and w^hen 
appointed he does not thereby lose his privilege as party 
in the cause.® A fortiori while the fact of relationship 
of a person to either of the parties is not per ae an 


Oiv. Pr. Code, 8. 604. 


• Kerr, 115, 116. 
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absolutf’i (liscjualification for the receivership yet it must be 
alloweil to have its proper weight in connection with other 
circumstances. And in a case where the person appointed 
was the brother of one of the partie.s and the son of one 
<-laiming to be a large creditor, and was admitted by the 
plaintiff* to have taken an active part in the controversy 
as his friend and agent, he was regarded as too much 
enlisted in the cause to permit him to be as unbiased and 
impartial as a receiver should be, and was therefore 
removed. It is also regarded as exceedingly objectionable 
to appoint as receiver a person w^ho is in the interest of 
the defendant against whom the appointment is inade.^ 

Apart from the question of interest the (?ourt will 
consider the character and qualifications of the person 
proposed ; his familiarity with the kind of property to be 
managed, his place of residence with reference to the estate 
to be managed, his ability to spare sufficient time for the 
<liities of his office and other similar facts bearing upon the 
appointment. 2 

The second general rule is that the Court is averse to 
appointing as receivers persons ocAUipying relations of 
trust as trustees, executors, or otherwise towards the pro- 
perty or estate which is the subject of the receivership. 
The reason of this rule is that the Court is exceedingly 
jealous of appointing any person to a receivership whose 
duty it would otherwise be to watch the proceedings of 
the receiver or to call him to an account for his manage- 
ment. The Court in this class of cases expects the trustee 
to watch the proceedings with an adverse eye and' to see 
that the receiver does his duty. The cestui que trusty if 
lie is to have a receiver, is entitled to the superiatendence 
of the trustee as a check. The rule has been extended 


» /6., §§ 64. 68, 69 ; Kerr, 119, 120. 


Hijfh,§67. 
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to other persons t.htiii trustees. Thus it has been held that 
as it is the duty ot a next friend to watch the accounts 
and check the conduct of a receiver of the infaoit’s estate 
the two characters are incompatible with each other ; 
and uppn similar |/roui)d.s it has been held that a solicitor 
in*the cause cannot be appointed receiver because it is his 
duty to contest the receiver’s accounts. In this instance 
also as with regard to interest the Oonrt will in special 
cases appoint a trustee Avhere such a])pointmont would be 
beneficial to the estate as where the trustee has a petudiar 
knowledge of the estate, or no one else can be found who 
will act with the same benefit to the estate.^ 

Where an af)plication is made to appoint a ro 
ceiver and an application is also made to appoint iV 
lif|uidator, the Oourt will, in order to avoid expense and 
inconvenience, take care that the receiver and the liquidator 
should be the same person iu every case where that can 
[>roperly he <lone, and the Court will nsually, though not 
always, remove a receiver appointed before the oominence- 
rneut of the winding up proceedings or after a winding 
up order has been obtaineil, and appoint the liquidator to 
be receiver in the place of the receiver to act as receiver 
as well as liquidator.'^ 

In all cases the selection of a particulai* person for 
the receivership is regarded as a matter of judicial discre- 
tion to be determined by the Court according to the 
circumstances of the case. The exercise of this, like all 
other matters of judicial discretion, will rarely be interfered 
with by an appellate tribunal, and it may be stated, as a 
^ ; 

» High, §§ 70, 74, 75 ; Kerr, 116- BiymU, 1892, 1 Oh., 59 ; .^tUton v. 
119. Though there is no inflexible JoneSf 15 Ves., 684 ; PUkinyton v, 
rule, a trustee should only be gene- Baker , 24 W. K,, 284, 

rally appointed upon the term of • Kerr, 121, 122. 
his having no remuneration. Be 
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general rule, that, to indnee an Appelhih* (^oiirt to 
interfere with the decision of an inferior triiuuial in 
the selection of a receiver, it is necesfiary to sliow some 
“ overwhelming objection in point of proprioty of choice 
or some objection fatal in principl(‘ ” to the „ person 
named. ‘ ' 


Subject-matter § Under the provisions of section oOd of the ( ’ode 
a receiver may be appointed of anjj property, whether 
moveable or immoveable, provided it is the mhjed-maHrr 
of a soft or onder attaehment, iVothing in this section 
authorises the removal from the [)oss(*>sion or custoily of 
property under attachment of any person whom the [)ar- 
ties to the suit or some or one of them have or has not a 


present right to remove. Under section oOi where tlie 
property is land-[»aying revenue to (government, the 
(Collector may witli his consent be appointed. According 
to Knglisli law a receiver may be appointed of the rents 
and profits of real estate and also of all {»ersonal Cfstate 
which may be taken in execution at law or is considered in 
equity as assets.^ It is not neee.-sary that the [exqiertv 
should be in England or iiuleetl in any of the British 
dominions,^ and the same rule applies in this country.'*' 
Inasmuch as a receiver may be appointed of any pro- 
perty it is not necessary to enumerate the cases in which 
appointments have been made. Besides the more ordinary 
eases receivers have been nfq)ointed over a newspa[)er ; 
equity of riMleinption ; a fund in another Court payable to 
a judgment-debtor ; income of a trust fund ; judgment- 
debtor’s inttirest in a policy of insurance ; reversionary 
legal?}' and interests: ships, their gear, freight and 


‘ Cookes V. Cookes^ 2 De G, J. k High, § 66. 

S., 526 at p. 528, per Knight Bruce, • Kerr, 106, 

L. J. ; Perry v. Oriental Hotele ■ /6., 112. 

Company, L. R., 5 Ch. App., 420 ; • v. ante, Ch. I, 
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inacliiiiery : profits of n business* and over ])ensioiis \vhu*b 
may lawfully Iw assioned,* etc. ft has, ho\vev(‘r, becm hidil 
that there cannot Im* a receivtn* of |>ay, half pay cir salary 
or pension the assignment of which is void as V)ein^’ against 
public yolicy,® or of the profits of an ecclesiastical 
beirefice since a beneficed clergyman is |>rolnbited from 
cliar^in^ the fruits of his Hvin^>\‘* In all cases the 
proj>erty must be the subject-matter ol' a suit or uinhn- 
attachment. Thus in a suit upon a inortg*a^;e the inort<ia^t*d 
pro])erty was dir<*cted to be sold and tlu^ tiivu* of ^race 
liad expired. An a])])lication was then made by the jud^- 
meut-d<d)tor Xu the ( -ourt of execution for the appointment 
of a re<*eiver both as regards tlie mortgaged pro|)erty as 
well as other properties belonging to th<^ judgment-debtor. 
It was, however, held that the i'oiirt had no ))OW'er to 
ajipoint a reoeiv<u* of properties other than the subject- 
matter of the suits, and as regards the mortgaged property 
a receiver could not he appoiiite<l on the mere ground that 
ihe projierty would not fetch so mnch by forced sale as it 
would by sale under a private contract. If it were so, the 
r<‘sult would Ik‘ that in any case a judgment-debtor could 
require that a decree be not executed in the manner 
provideil by law, but that a receiver be appointed.^ 


* Kerr, 104 — 111, fit ibi casas, 

» Hmhi V. Hay, 3 Giff., 467 ; 
IVillpofik V. TfirvfiU, 3 Fx. D., 323 ; 
Dent V. Dent, I Pr. & D., 367; 
Kerr, 107. 

• Apihorftey, Apthorpe, 12P.D., 
192 ; Kx pafte Hngyins, 21 Cli. P., 
85 ; Re il/tVatnff (1891), 1 Q. B.,594 ; 
Cooper V, MeUly, 1 R. & M., 560; 
Kerr, 107 ; eontra where the as- 
signment of salary is not void. Re 
vlfiram#, supra. See as to pensions 
and salaries notes to s. 266 of 
O'Kinealy’s Civil Procedure Code. 

♦ Kerri 111. 

Wi Jl 


* Latafut Hossein v. Anunt 
Chowdhry, I. P. R., 23 Cal., 517 
(1896) ; in Kartie Nath Pandy v. 
Padmanund Singh, T. P. R., 11 
Cal., 496 [1885], it was argued that 
the rents payable by the tenants 
fo]*med no part of the subject- 
matter of the suit; it was held 
that if the suit had been simply 
for recovery of arrears, s. 503 
would not have applied, but that 
in fact the suit was for tbe reco- 
very of the tenure itself. See also 
in which question was raised as to 
what was the subject-matter of 
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Ordinarily a roceiv(M* .shonkl bo aj)[iointod only of so 
niueh of the |)roi)orty as is in ilisputo.* Whort*, tlioreforo, 
tlio pro[w?rty in dispnto in a suit was not tlio on tiro inovo- 
ablo and iniinovoablo proporh^ in tho possession of tlui 
(bdVndant, but the half sliaro to wliieli tho plaiv.tift* laid 
claim, a t^ouri was h<dd to liavo acted beyond its powers 
in appointing a roooivor of tlio entire property in th(^ hands 
of tho d(d‘ondant ami not inoroly of the shaix^ clainuMl by 
tlio jdaintiff.^ 

In how(‘Vor suits for partition of joint estates Un^ 
Court has jurisdiction to place the whole of the joint 
estate out of which the plaintiff setdcs to h*avi‘ his share* 
partitioned in the hamls of a receiv(*r, and to ordiu* that 
the latt<*r shall be at liberty to raise mom\y on the S(*ciirity 
of the w hole of sncli joint <‘stat<‘.® As regards undivided 
>shares, it has been said that to appoint a n*ceiver and to 
issue an injunction which shall affect an nndividetl half 
shar<* mily is an iiiipossihility.^ lUit in an earlier decision^ 
the (Amrt remarked as follows : — Then umler st'ction 1)2 
in any suit in which it shall Ix^ sliown to the satisfaction 
of the (V>urt that any ]>roperty which is in disputes in the 
suit is in danger of being wasted, damaged or alienated 
it shall he lawful to issue an injunction. The property in 


suit. Suhramanya v. Apixisamiy 
T. L. K., 6 Mad.. 3&5-3riG (1883); 
Yeshimnt v. Shankar, I. L. R., 17 
Horn., 388, :I91, 392 (1892). 

• Joipiavain Onai'm v. Shihjm^’ 
sad Oseree, 6 W, U., Misc., 1 (18(i6). 

» Ih. 

• Porsshram Mookerjea wOnurto 
Nanth Muter, I. L. R, 17 Cal , 
014 (1899). 

• Mun Mohinee Dossee v. Icha- 
moyee Dossee, 13 W. R., 60 (1870), 
but see Joynarain seres v. Shih- 
per sad Oeeree, C W. H., Misc., I 
(1806), ante^ 


• Joynarain Oeeree v. Shihper- 
sad Geeree, 6 W. H., Misc., 1 (1806)* 
“ Rut lie (Principal Sadder Amin) 
lias gone beyond the very utmost 
limit to which ho could possibly 
have gone under s. 92, because he 
has placed under attachment and 
appointed a receiver for the entire 
property moveable and inimove- 
able in the hands of th6 defendant 
and not merely the share claimed 
by the plaintiff,** ift. at p. 2 ; and 
see Bwldinaih Paul Chovodry v. 
Bycauntnath Patti Chowdry, 2Tayl. 
A: Bell, 192, 
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dispute in this suit wiis not the entiro niovoiihU* mid 
iininovealile j)ro[)erty in tlio possossion of tlio d(‘fi*iidiint: 
Init tho hall: sitaro to wliicli the plaintiff laid cUnm. If, 
therefore, it were shown to the satisfaction of the ( ‘oiirt 
that the d<d‘en<lant in possession was liktdy to daiiiaoe 
or •make away with the half share which the ])laintilf‘ 
claimed it was open to the (\mrt to make an ord(*i* under 
s(K;tion 1)2/' H(*ceivers have, howt'ver, been ajipointed of 
uinlivided shares though etjuity is generally av<‘rs<‘ to 
<‘\tending* the ai<l of a receiv<‘r as between joint owners 
or tenants in common. ‘ It has be<»n lield that a plaintilf 
claiming a moiety of an estati‘ as a tenant in common 
with the defendant may hav<‘ a receiver of tin* nmts ami 
[)rofits of such moiety when dcd'cmdant is in |)ossession 
of tlie whole ; and ho may also hav(" an injunction to 
restrain tin* defiMidant from receiving the rents of such 
moiety, as widl as an order upon the tenants of that ])art 
of the estate to attorn to the receiver.® 8o it has betm 
ord<*red that a tenant in common in possession should 
giv(* security to his co-tenant for the portion of rents ilm^ 
him, or in default thereof, that a receiver be a|>pointetl.® 
And in the case of erjuitable timants in common of 
realty the legal title to wliich is in a trustee for the 
benefit of the co-tenants, the fact that the trustee has put 
one of the co-tenants in possession will justify a receive*!* 
on. behalf of the other tenants over tluu'r own shares, but 
not over the entire property, since the t(Miant in poss(!s- 
sion is entitled to the possession of his own share of the 
pro}TertyA But when the conduct of the defendant in 
possession is such as to amount to an exclusion of his 

‘High, §606. C., 414. 

• ffargravH v. Hargrave > 9 • Sami ford v, Ballard Beav. 

Beav., 649. 109. 

• Street v. Anderton, 4 Bro., C. 
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c,ro-tenant?H, they are <*ntitle(l upon the hearing to a receiver 
of the whole }ua»perty,^ 

In tile undennentioueil suits,* the lirst of which was 
for an account and for [mrtitioii of joint-estaie and the 
second for constriietioii of the will and administration 
of the testate of the great grandfather of the plaihtiH' 
in the lirst-iuentioiuMl suit, various proceedings were 
liad, and ultimately a settlement was arrived at,' umler 
wliich it was agreed that the ilefemlants in the first suit 
should |)ay to the plaintitf a certain sum of money hy 
iiisfalments, ami that certain immoveahle properties which 
had been allotted to the defeiidanfs under the returns of 
the ( Vnnmissioners tif partition made in these suits, should 
charged with payment of this sum with lihertv to the 
plaintiff in default of payment of two successive instal- 
ments to hav(‘ the charged ]»roperties sold l>y order of 
< hurt. All the properties were sitiiat(‘d without the 
jurisdiction, and some of the defemlants were residing 
without the jurisdiction. Tlie plaintiff Ksubse(juently 
applied for the ap])ointment of a receiver of tlie charged 
properties on the ground that his security w^as imperilled. 
Two of the defendants conseuhnl to the appointment, hut 
others opposed it on the grounds that the ( hurt had no 
power or jurisdiction to appoint a receiver, and that if it 
had, no case had been made out for the ajiiiointnient. 
The (hurt stated as folio w's : '^The first objection 

High, §§ 6U3, 606. See. in thiH con- 
nection Bengal Tenancy Act, s. 
188, and as to ttie aeparatfon ut‘ 
Government revenue, s. 10, Act XI 
of 1869. 

^ Hadhanath Afuketyee v. Paresh- 
naih Muherym^ suit 667 of 1874 ; 
Kmnal Kumaree Debi v.' Paresh- 
nath J&ukerjeet suit 307 of *1876, 
Calcutta H. O. 


• Id., 33 Beav., 401. See High, 
§605 ; Kerr, 96, 97 ; see also Calvei't 
V. Adams^ 2 Dickens, 478 ; ISmlyn 
V. Evelyn, id., 800. The point dis* 
ciiHsed in the text is as to the 
power of the Court to appoint a 
receiver of a share which is of 
course different from that whether 
the Court will or will not inter 
fere as between joint owners or 
tenants in common as to which see 
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tfikon is that all tho proprrtios are situate out oF tho 
jurisdiction of the Court, anil that the Court has no power 
to appoint a receiver over them, and authorities Igave Ihmui 
cited as to the sales of the properties outside the jurisdic- 
tion of Jhe Court, anrl reference has also heim made to 
east^s where ih'crees have Ix'on ma<l(‘ for inaintenauef^ and 
properties situate outside the jurisdiction cliareed with the 
payment of such maintcuanct^. These* authorities have not 
much lH*arin;r on the present ipiestioii. The properties in 
suit have been |>artitioned hy this Court, ami I should lie 
inelined to hold that the ( ourt has full power to apjioint 
a receiver of those properties to prot(*(d the ri;>hts ol' 
the phiintif¥ createil hy the compromise. Tin* difHciiltv is 
whethfM’ a suffici(*nt case has been made out for a rccei\ci- 

T <lo not think the ^ijroiinds re]i(*d on are sufticiiuit to 

justify the appointment of a receiver of the whole estate,... 
f think the <?ourse I ouf^ht to take? is to ajipoint a reciuver 
of the one^foudk share of th<‘ two defendants who 
consent and refuse tlie application as to the three-fourths,*'* 
A^^ainst this order the consenting defendants appealed on 
the groumls amongst others that tlioii^ii tlu* apiiellants 
consented to the order as asked for hy the* jilaintifl* for 
the appointment of a recidver of tlie whole of the said 
properties, yet they never consented to the appointment 
of a receiver of 1;h(?ir own one-foiirtli share only : and 
that the ('oiirt had no jurisdiction or power to a|>|)oint 
a receiver of the oiie-fourth share. The appeal, however, 
was coin|>romisecl. By consent the receiver was disoliargeil 
nj)on*the ai>pellants’ undertaking to pay a certain sum 
to the respondents within a time specified.*^ 

The subject-matter of the appointment mnst he 
Jiroperty moveable or iinmoveable wdiich is mhjert of' 

' /d., Cor. Sale, J., 13th July ■ /d„ Appeal from Order No. 27 
1809. of 1899 (Jan. 91. 1900). 
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<i suit '■ * or is muter fiitarlimr/it." hi*ii it was coii- 
toiidod that in a suit; for partition of joint ostato tlio 
solo piii'|)oso was to giv(‘ the plain tift ]>ossossion of a 
<livi(lod sharo an<l that tho only property which was the 
suhj(»ct of the suit was tho plaintifi's share and .that the 
(\)U]’t liatl no jurisdiction to place anything more than 
that share in tlio hands of a roc(dv(n% it was hold that tin- 
]U’operty in suit was llio wlu>le joint ('stato^ inasnnieh as 
until it was |)artirionod, tho ]daintifl* had an int(*rest in every 
])ortion of it ; that in a suit for partition of a joint estate 
the words “pro|KM-tv the subject of a suit” in section 5011 
of the Co<le mean tlie whole joint estat (‘5 and tin* words 
“the own(‘r” in section 50o (<f) means tlie whole hody of 
owners to whom the joint <‘siate btdongs : and tluis conse- 
<|uently the Court has jurisdiction to place the whoh^ of a 
joint estate out of which a plaintiff sec'ks to have his share 
]»artitioiUMl in the hands of a receiver and to order that a 
n'ceivtn- so ajipoinh'd shall he at liberty to raise money on 
the security of the whole of such joint estate. ^ 

\Vh(*ri> in a testamentary suit it was argued that 
tlie |)r<»|ierty of the deceased was not the vsubj(?et of a 
suit it was said — “ possibly not directly, but tlie present 
suit is to determine who is to have tin* possession and 
managenumt of the pro|)erty of the deceased, in fact 
who is to he th<‘ person in whom all the rights of tlu* 
deet'ased ar<‘ to vest and thus lu'coim' tlie legal owner. 
If a suit were* brought on the civil sid<‘ to detcmnine wlio 
had the right to the possession and manag<*ment of [iro- 


* X^nclcr s. 92 of tin? earlier Code 
the words were property ichich 
is in dispute in a suit,'* see pToy- 
narain Oeeree v. Shibpersad Oeiree, 
6 W. R., Misc., 1 (1866). 

• Poreshnalh Mcoke^rjee v, 
Omerto Nauth MUter, I, L. R., 17 


Cal., 614 (IWKI). 3 liis is in accord- 
ance with the practice of the Court 
of Chancery under the Judicature 
Act and with the practice of that 
Court ^before the passing of that 
Act even where there had been no 
exclusion, i7>, at p. 618. 
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|KM'tv. tlu‘ provisions of tlu* Spot^ific noliof Act I oi’ 1S1>7 
would onliniuily rc(julro a ]>vaycr to l)c inserted for 
possession of llu' ju'operty, but I cannot see flu* substantial 
<liff(M*enci^ as re|»;ards ntU'rlni reinedi(‘s l>etw('en a siiil 
in tliis^fonn and a suit on tin* t<'stanuMitary sidt', the 
rotilt of which will Ik? to tlcolare tliat, by virtue ot tli<' 
provisions of a will, a certain person has the rit>ht to stand 
in the shoes of a dec(‘ased owner and thus be entithMl to 
have the possession and nianao;enu‘nt of all his ])ro]>erty. It 
seems to im? that the projierty is th(‘ subj(‘ct of the suit in 
the one ease directly beeaust' ]>ossession is sought, and on 
the other Ijecaiise th<' decree will dc'ternune who is to have 
authority oA'<?r, and to Ik/ entitled to g<‘t possesion of, 
certain j)roperty which is s<‘t out iti a schedule to tlu* p(^ti- 
tioii for probate or letters of administration* ( V>nse<juently 
I see nothing in the law redating io proccilure which 
would prevent the a[)pointing a receiver in this case without 
regard to any consent on the part of the plaintiff.'' ^ 

Where a zemimlar who was indehtetl to certain 
Chettes executed a bond in their favour and hypotliecated 
the income whicli he might ilerive from c(‘rtain villages, 
and the (Jhettes brought a suit against tin? zemindar to 
(‘id'orce jKiyment of the debt upon the security of the 
income liypothecated, and asked for the ap|>ointin(uit of a 
receiver h(d*ore judgment, the Court said; — -“If it were 
necessary to decide the point we should liesitate to say that 
the income of the villages was ‘ the sul)j(?et of the suit ’ 
within tJie meaning of scKdion 50.‘t of the < Jo<le. The 
subject of the suit is tlu? debt wliich is claimerl, and the 
sale of ^tlie hypotliecatetl income is merely a mode of 
obtaining payment.”^ 

■ Yeshwant Bhagwant ^Phatar^ 388,391,39 (1892). 
parkar v. Shankar Bamchandra • Suhramanya v. AppammU 1. 1». 
Phatarparkar, I. L. B., 17 Bom., B., 6 Mad., 355 (1883), overruled on 
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In the undermentioned case' the plaintiff sued for 
arrears of rent and for ejectment of tlie def(>ndants under 
the Rent , ^\et. A n»ceiver was appointed to take charge; 
of the [>roperty lield hy the tenants on a lease. Against 
this order one of the rlofendants appealed on the grouml 
that section 5(K} was ina[>plicahle ; that a receiver eowld 
not he appointed to collect the rents and profits of Hie 
nuchal; that tlie rents )>ayahle I »y the tenants formed no 
part of the subject-matter of the suit an<l couhl not 
therefore he ma<leov(»rto a receiver, and tliat the suit being 
under section 52 of the Rent Act, section 503 of tlie ( ^ode 
had no a})j)Iication. It was held that, although having 
regard to the jirovisions of sections 23 and 52 of Bengal Aci 
VIII of 1869, section 503 of the (Vale would not ap])ly to 
a suit brought under that Act merely for arrears of rent ; 
yet there was no provision in that Act which excluded the 
operation of section 503 when a suit was hroiiglit for re- 
covery of tlu? tenure itself. The appoiiitunuit- of a receiver 
was not the same thing as the eancelment of a least* or tht* 
ejectment of a leaseholder. The possi'ssion of the receiver 
was not adverse to the leaseholder and could not he 
jdeaded against him in any question of limitation. Tlie 
possession of the receiver was for the benefit of the |>arties 
to the suit. It was therefore held that a receiver of the 
rents and profits of the tenure might propeudy he appointed 
under the provisions of section 503 of the Code, 

The words “ under attachment in section 503 ajiply 
to {noperty for the first time attached in (‘xecution of any 
decree.* 

A zemindari was attached in execution of certain 
decrees against the zemindar and the [daintiff was appoint- 

the question of the nght of appeal manand Sinfjfhy I. L. K., 11 Oat i 
by Vefdcatasami v. Siritiaranwia, 498 <1885)* 

I. Ij, R., 10 Mad., 179(1886). • See Form 168 in the Fourth 

» Kiirtivk Nath Pandy v. Pad- Bchedulo of the Code. 
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(m 1 receivpr with full powers under sool ion 503 to lujina^i^e 
the zemindari. Before the ;i|>|»ointiiient of a receiver lh(‘ 
zemindar JunI expended certain sums at the dtdV'mlants* 
ver|U(\’<t to repair a tank for tlie irrigation of lands h(dd hy 
them in gommon with him. A suit was liroueht to n*cov('r 
the ^ums so exjKUided, It was ohjected that the receiver 
could not maintain the suit on the /around tlial tli(‘ sum sued 
f(M* was neitlKU* the sul»ject of a siiit a;»;ainst the /aunindar 
nor property attached in t*x<‘cution of a decree against him, 
hut it was held the rec(*iver couhl maintain the suit.^ 

§ 0. A receiver may he appointed during the 
pendency of the litigation at any time before decree. A 
receiver may under very special circumstances be appointed 
even Ixdbre service of writ in the action.^ The application 
for a receiver may he made at any stage of the action 
according as the urgency of the case requires it. Whore 
proceedings are already [lending an order for a receiver 
may be made in those [iroccedings without any fresh suit 
being instituted, [f the afipointment of a receiver is a 
substantial object of the action the jdaint should contain 
such a [irayer, and if it does not, u[>on amendment, a 
receiver may be obtained.^ A receiver may also be 
ap[)ointed or continued* by the decree, or the ajqiointment 
may be made after the decree : ' even though it had been 
previoiLsly refused if a .state of facts entitling the party 
to a receiver were made to appear in the [iroccedings in 
the cause.® 

* Sundarakta v. Hankara, I. L. R., 19 Mad., 120 (1895) ; Ex parte 

H., 9 Mad., 331 (1886). Jijai Amba, I. L. R„ 13 Mad.. 

» Kerr, 128 ; H. ^ H., I Ch. P., 390 (1890). 

276 ; 8eton beci\ 652. * ^iihunmugam y. Moidin, I. L. 

• Kerr, 130, 131. H., 8 Mad., 229, 233 (1884); Kerr, 

^ * Motimhu V* Prmddhu, h h. 131, 

U., 16 Bom,, 611, 512 (i892t ; Ma- • v Mayor of Gallway, 

thusri Umamha Soyi Saiha y, Ma-^ 1 Moll,, 95, 104 ; Kerr, 132. 

(hxutid IHj^iiabd Boyl 


Time when 
I?.ei.'oiver miiy 
tu*. H|jr»ointed. 
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I’lme from 
which 
mont takes 
effect. 


§ 10. Whore an order i.s inad(* that a certain |»('rson 
njion Ins ^ivin^j; s('enrity Ik* a|ii)oint(‘d r(*c(‘iver, th(* order 
appoints the receiver conditionally ui»on his pving security 
only and a rec(‘iver ])(*coines siicli on ;>'ivin^- secnritv. 
Win'll he has done that he can take possi'.'^sioiv He is 
not h'^ally clothed with tin' charat'ter oF rt'ceiver nor ahh' 
to jK'rl'orin its duties until he has given st'cnritv, and his 
recognisances an* perfecteil. Tin' appointnnvnt of a n*- 
ceivi'r so far as it affects the rights of creditors or thiial 
jiarties datt's not from the order apjiointing him, hut from 
tin' completion of the seeiirity re(|iiired to he given hv 
the ord(‘r, and accordingly until the appointment has been 
perfected liy ci'rtiticate, that the s(‘enrity has hi'en coin- 
]d(‘ted, a jiidgiiu'nt-creditor is not debarred from jiroceed- 
ing to ex(‘cution.* 


Hilt if no security is rccpiired, which should a|>|)ear 
upon the face of the order, the appointnnvnt is eompletfv 
upon possession being takf'ii under the ordc'r.® Wln'ii, as 
will be done in urgi'ut eases, an Infcrim nuveiver is appoint- 
etl for a limited time without st'cnrity, he lieconu's an 


ofticf'r of the Court and is h'gally clothed with that 
eharacier from the date of his a|)pointnieiit.*^ The 
receiv(*r's liability howevc'r to account in res[K'ct of monii's 


received and cx})cinled by 

* Kilminls V. Kdwanh, I;. 11., 
2Ch. m In Df^frien v. 

Creed, 31 L. J. Cli., 007, it was 
held that there was no contempt, 
possession having been taken after 
the receiver was noininate<l, but 
before he had passed his recog- 
nisances and before he had been 
actually appointed, and sm Ex 
parte Evans]; Re Watktns, 13 Ch. 
D., 252, 255 ; High, § 121. A con- 
trary rule generally prevails in 
the American Courts in which it is 
held that upon the filing of the 


im as rcc(‘ivcr at oncfv arises 

bond the receiver’s title has rela- 
tion back to the date of his 
appointinent, mid such title has 
been upheld against creditors 
levying upon the property between 
the date of the appointniclit and 
the tiling of the bond. High, 
§ rilA, and see Beach, § 168. 

• Morrison v. Skerne Iron Wc^ks 
Co»f 60 L. T., 6S8. As to forms of 
appointment, see Seton, 750. 

• Taiflor V. Eckei'sley, 2 Ch. D., 
302, 5 Ch. D., 741. 
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>vli(‘tluT tlio sc'cMirity lias been (•oin])k*t(Ml or not.^ As tai- 
ns rrspocts ])ari;i(‘s to tlio action the rents and prolits ot' 
the (*stai(» over wliieli a recelviM* has Ixm'ii appointcMl are 
bound from the daU* ol: tin? order for the ap[)ointinent ; ^ 
but tluj flatter does not dat(‘ back to tin* date of tlie 
ai)]>fication.^ Thono;li outsiders may not b(‘ affected until 
tlie completion of tlie security, the parti(‘s to I Ik* suit 
may, lud'on* sucli time, lx* restrained from touch in;>' tlie 
[nopertyA 

§ 11. Except (accordin^f to English practice) in the Duration of 

1 • . A. 1 - lleceiverfship 

case ol managers, tliere is often no Jimit of time fixed. 

When this is the case and the suit is dismissed, the dismissal 
of the suit will in general operate as a discharge of the 
receiver. But if the suit is decreed and no limit is fixed 
in the appointment of a receiver it is not necessary for th(> 
judgment to direct that he be continued/^ Sometimes the 
receiver is only appointed until judgment, that is, during 
the pendency of the suit or until further orders. When 
this is the case, if he is to continue receiver, the judginciit 
must so direct, and as this is practically a new appointment, 
further security must he given unless, as is usually the 
case, the security originally given is made apjdicable to 
any continuation of the appointment.' A receivership 
may be continued, although the original reasons lor the 
appointment have been removed, when these causes have 
produced new ones sufliicient to call for an appointment 
which have not been and cannot be removed.^ 

> iimarl v. Flood, 49 L. T., 467. * Kerr, 116. 

* Lloyd V. Mason, 2 M. A C., 4S7 ; • Kerr, 146. 

Codrington v. Johnston, 1 Keav., ’ 7f).,in Molimlm v. Premvahu, 

520. See fy^ickens v. Townshsnd, 1. L. li., 16 Bom., 511, 512 (U92), 

1 II. & M., 361 ; Ke Birt, 22 Ch, the receiver who had been previ- 
D., 604. ously appointed was continued by 

• Re CVarle, 1898, 1 Ch.. 839. the decree. 

^ See Defries v. Creeds 34 L. J. • Beach, § 99. 

Oh., 607. 
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It is within disoretion of a (voiirt appointing a 
rocoivor in a suit, to order that the office should continue 
permanently after the decree wdien snch continuance is 
■necessary or for so long as it may bo so. A decree of the 
High Court declared it to b(^ necessary that a permanent 
af>pointment should be made of a receiver and manager of 
the restate allotted by the (Jovornment to the family of the 
deceased Maharajah of Tanjore, and directed that fresh ap- 
point inents to the receivership should be maile from time to 
time as occasion might reqiiivo^ during the life of the senior 
widow under whose management the estate had been ori- 
ginally placed and the lives of the co-widows surviving 
her or for so long as the ( <ourt might consider necessary. 
field that the de^cree directing the permanent receivership 
was not in variation of the judgment which it purported 
to follow, that the ('ourt had a discretion to make such 
an oriler when nece.ssary for the preservation of the estate ; 
and that so doing was in accordance with the fu-acticc ; 
there being nothing to prevent the Court from giving the 
management to the senior widow living at the time, if^ 
she should be fit, to manage the estate on behalf of all 
interested in it.‘ 

§ 12. A receiver will not be appointed under the 
Code unle.ss an action is pending or the property be the 
sul)ject of attachment, A plaint should be filed claiming 
a receiver, where the obtaining of it is a substantial object 
of the action, u{)on or after the filing of the plaint and before 
or after service of the writ. An application for a receiver 
may be made on motion or on petition.® The party apply- 

* Mnthusri Utnamha Jio^i Saiba the appliention for a receiver is 
V. Mathu 89 'i Dipamha Boyi Saiha, made for the hrst time in the cauHe 
I. L, R., 19 Mad,, 130 (1895), and it roust be heard in Court j but if 
Ex parte /(/ai ilmftcf, I. L, R., the application is only to supply 

Mad., 390 (1880), the place of a receiver already ap' 

* -Under EngUsh pi*actice when pointed, andwhose office has become 
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iiig may either move to obtain a rule tifsi or serve uotiee 
of motion. If the matter be urgent he may a[)|)ly for an 
till interim reeeiver until the hearinj; of the ap[)Iieation, or 
he may apply for leave to serve sliort notice of motion. 
Formerly, in England a Jefemlaut could not apply for a 
receiVer before decree.* But by the Judicature Act and 
rules and orders thereunder an application for a receiver 
may be made by any party whether plaiutitf or defen- 
dant.* But the defendants claim to relief must arise out 
of the plaintiff’s cause of action or be incidental to it. So 
in an action for dissolution of a partnership and for taking 
the partnership accounts, it was held that tlu^ defendant was 
tmtitled to give a cross notice of motion in the [)laiiitiff’s 
action for the afipoiiitnient of a receiver.^ And in a 
partition action the defendant was held entitled to move 
for a receiver for the protection of the property.'^ But 
if the relief asked by the defendant is not connected with 
the subject-matter of the plaintiff’s claim and relates to 
nothing that is the issue in the plaintitf’s action, but is 
outside of the action altogether, then the defendant cannot, 
it has been held, apply without a counter-claim or a new 
suit.^ It is submitted that under the ( ’ivil Procedure Oode 
the C/ourt possesses the power of appointing a receiver at 
the instance of the defendant, but that the exorcise of sindi 
jurisdiction will be limited as abovemen tinned. And that, if 
the relief sought by a defendant is not conne(;ted with the 
subjectrniatter of the plaint, the defendant must, if he 
desires a receiver, institute an action of his own for such 
purpose. 

vacant by death or otherwise, it • S, 50, 2, C. 

may be made in chambers ; OroU • Sargmnt w, llmuit 1 Oh. II., 6U0. 

V. 9 Hare; App. 1, hut ^Portin' v. Lopm, 7 Chi D,, 

* Hobinvou v. BudUyi 11 Beav., ; • Carter v. Fipt 1894, 2 Oh., 541 ; 
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Application for a receiver may be inaile either ejj parte 
or on notice, but it U only in case of emergency that a 
receivci% will be appointeJ upon an e.e pirte application as 
where there is any risk of the Jefemiant defeating the 
applicant’s object by making away with the property on 
being served with notice of application for a receiver. The 
Courts, however, are very averse to the exercise of juris- 
diction upon applications e.c parte.^ The motion sliould pro- 
perly bo founded on affidavits or papers, copies of which 
should be served with the notice of the application ; al- 
though, if the papers on which the moving party seeks 
relief are already in file in the cause, it is sufficient to refer 
to them in the notice. It is not regarded as necessary or 
essential to tlic appointment of a receiver that tho facts 
upon which the application is based should bo set fortli in 
the pleadings, but it is sufficient if they are presented to the 
Court by affidavit upon the hearing of th(^ motion. This 
follows necessarily from the very nature of tho appoint- 
ment, which is usualh" treated as an auxiliary proceeding 
and not the ultimate object of the action. Affidavits upon 
which the application is based should be distinct and pre- 
cise in ilieir allegations, so that the defendant may be fully 
apprised thereof, especially where fraud is one of hho 
grounds ridied upon for the interference of tho Court. 
It is not sufficient to allege merely the legal conclusions 
upon wliich the plaintiff relies, and the facts must be 
averred upon which sucli conclusions are predicated. Nor 
will it do to allege in general terms that plaintiff is enti- 
tled on principles of equity, but the facts relied upon should 
specifically appear. Tlie Court will not be nioved by 
vague allegations, nor will mere general averments of 
plaintiff’s belief that the property will be wasted or de- 


‘ Kerr, 127, 128 ; High, §111. 
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stroyeJ, warrant the ( -oiirt In interfering, but the groumls 
upon which such belief is fouiuloil should be set forth. ‘ 
Because a plaintiff makes violent and wholesale charges 
of waste and malversation and upon this basis applies for 
a receive^, it is not a necessary consequence that such 
an af)pointinent should bo made ; there must be acceptable 
evidence.^ It must be shown that a receiver is necessary 
for the realization or preservation of th<> property or for the 
other objects mentioned in the Code.® Affidavits may be 
received and read in answer to the application, and the 
Court will then appoint or refuse to appoint a receiver.* 
It is proper on denying a motion for a receiver to give 
leave to the moving i>arty to renew his motion upon 
additional proof, if it appears tliat ho may, by obtaining 
new proof, present a strong case for the relief sought. 
And it is competent for a plaintiff* to ask for and 
for the Court to appoint a receiver after a hearing and 
oven after a rehearing and refusal, when an altered state 
of facts is presented showing an appropriate case for the 
relief. But when the application has once been before 
the Court and has been denied, a receiver will not be 
appointed upon a subsequent application upon a simple 
notice for that purpose, founded upon the same papers as 
before without affidavits or additional proof sliowing a 
necessity for the relief. And this rule holds good even 
though the Court may have intimated on the Ibrmer 
application that a receiver might afterwards be granted if 
circumstances should warrant the relief. After a receiver 
has been appointed upon motion, pending an action 
against defendant, it is proper for the Court to entertain 

^ High, §§17, 84, 88, 89; Kerr, 1,34. Chowdht^, 1. U R., 2.3 Cal., 517 

* ProHonomoyi Devi v. Beni Ma- 520 (1896). 

dtmh Bui, I. L. R., 5 AH., 560 ♦ As to the .selection of the per- 

(1883). son to be appointed, v. ante^ 

• Lata/ut Hussain v,. Anant 
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an application to open and rehear the motion for the 
re<‘,eiver and to allow the tlefendant to introiliice proofs 
which could not bo produced ii})on the former hearinji;.^ 
When a receiver has been appointed over a particular 
subject-niatter on behalf of one creditor or class of 
creditors, the practice* is frequently adopted of extending 
the same receiver* for the protecdioii of other parties interest- 
ed in the same subjefd-inatter, for the purpose of saving 
the expense of a new appointment ; or if appointed over 
a part only of the defendant's estate lu* may be extendeii 
over the residue for the hentdit of other creditors.^ 
Where proceedings are already pemling, an order for a 
receiver may he inatle in those proceedings without any 
fresh suit being instituted.^ The appointnnmt is subje(*t 
to the oi^diuary rule that equitable reliet <jaii only be 
granted when the [)ro|K>r parti<‘s are before tlie (Jourt.* 
The person vvliose property it is sought to place in tiu? 
receiver's hands must he made a j>arty to the suit in order 
that he may have an opportunity of resisting the applica- 
tion, the granting of which might result in irreparable 
injury to his interests.^ An application for the appoint- 
ment of a receiver on the retirement of another receiver 
should be made in <?ourt and not in Ohamhers.® Upon 
making the order th<^ Uourt either duly appoints a par- 
ticular person to be receiver or directs a reference to en- 
quire who will be a lit and proper person to be appointed. 
In the first case it the appointment be without se<mrity 
it takes effect at ouce ; if subject to security it takes 
effect upon the conclusion of the enquiry us to the security 
to be taken and the tiling of the certificate tli^it security 

* High. §§ 91. 92. •High, §17. 

* High, § 9a. • iilalkarlt v. Sinlkartlf I. L. 

• Re Pmtw ami Waihr, 21 Oh. H., SSOah. 259 (1900) ; S. C., 5 O. 

D.,407. W.N., CXXXIX. 

♦ Keir, 128. 
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has been given. If the Court directs an enquiry as to who 
is to be appointed, the enquiry is held in the High Court 
by the Registrar. The party requiring a receiver nomi- 
nates a particular person. An enquiry is made as to his 
fitness an^ as to the security. The Registrar then reports 
the ihatter to the Court which, on reading the previous 
order, appoints him subject to his giving the security 
settled. As to forms of appointment, see Appendix. 

§ 13. Every receiver appointed must give such securi- Security, 
ty (if any) as the Court thinks fit duly to account for what 
he shall receive in respect of the property.^ As a general 
rule security is required, but if, as in exceptional cases, 
no security is to be given, it should be so statcnl in the 
order. Where a person is appointed receiver subject to 
his giving security, the order is not effective until security 
is given.^ The security usually required is the bond of 
the receiver wdth two or more sureties.® The procedure 
with regard to the giving of security as it prevails in the 
High Court is as follows : — On an order being made for 
the aiipointnient of a receiver subject to his giving security 
to the satisfaction of the Registrar, the order is drawn 
up and filed in the Registrar’s office. An office copy is 
then obtained and filed in the Reference and Account 
Department of the Registrar’s office. Upon the office copy 
being filed, the Registrar issues notice to all })arties to 
appear before him on a day to be fixed and to pr ceed 
under the order. The matter comes on as a reference on 
the day fixed, and the Registrar proceeds to enquire into 
the am\>uut of assets likely to come to the hands of t\ie 
receiver and fixes the amount of security to be furnished. 

In doing this regard will be had to the nature of the 

• Civ. Pr. Code. s. 503 («)." High, § 121. 

• Kerr, 138, 139 ; In re Round- • Kerr, 139. 
wood CoUi^ri/ Co., 1897, 1 Ch., 373 ; 
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pro|)ortv and the (xn'iods at which th(^ receiver is to pass 
his accounts and |>ay hahinc(»s due £roin him and to the 
amount o£ the balances which ar<* likely to remain in his 
hands before payment. Sometimes the amount of the 
security may Ik‘ reduced by deposit of securiti/\s in the 
Bank of Bengal (Midorsed in a non-n(‘^otiabl<» torin. 
Seenritv is generally ;j^iven hv bond. The sureties who 
have been ])ro]>osed an<l who must b(> residinit within the 
jurisdiction are examined, and upon the li<‘gistrar being 
satisfied as to the sufficiency of the sureties a bond is 
executed by the receiver and his sunditvs in favour of the 
Registrar in th(‘ form giv<‘n in th<' Aj)pendix. On this 
h(»ing* done the Registrar then certitic's to the Jiulg<‘ that 
security has been furnished, aiul thereii]»oii the order for 
appointment of the receiver takes (dliect. 

If a surety becomes insolvent and dies the receiver will 
be called upon to furnish fresh security, and a reference is 
made for that jiurpose as abovementioned. If the re- 
ceiver himself becomes insolvent his office terminates.. 
Should it become necessary to enforce the bond it is assign- 
ed by the Registrar under order of Court to the [)arty 
entitled to sue upon it ; shonhl the suit be still un- 
determined at that time the Court would probably appoint 
a new receiver with power to sue upon the bond assigned 
to him. As a general rule no fresh security is required 
when the receiver is continued by the decree, the order 
generally directing that he be continued upon the same 
security. In the ease of the appointment of the Court 
Receiver no reference is required as that officer gives 
security upon his entering office in his own boi^d and that 
of his sureties who are approved by the Chief Justice. . 
According to English practice where there is evidence of, 
immediate danger to the property, and there is no time' 
for the receiver to complete his security, an 
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receiver may bo appointed without security for a limited 
period, or until a receiver should be appointed under a 
reference for that purpose upon the undertaking of the 
person so appointed interim receiver, if ho bo the plain- 
titf, nottto deal with the property except under the direc- 
tioif of the Court and to abide by any order which the 
(/ourt may think fit to make as to damages or otherwise. 
In other cases wljere the case is urgent and there is no 
time for the receiver to complete his security, the parly 
moving the Court must enter into an undertaking as to 
damages and for the receipts of the receiver ; or mnsl 
undertake that the })erson so appointed receiver sliall give 
siKih security as the Court can enforce that he will pre- 
serve intact the property of which he is appointed re(?eiver.* 
Although the author can find no case where this has been 
done there seems to be no reason why this course should 
not be followed if nectessary. In any Cfise the (-ourt 
might dispense with security or, in the case ol the High 
( 'Ourt, appoint the (^ourt Receiver. The Court has, how- 
ever, where there was great danger to the property^ 
appointed a receiver without security, and directed him 
to take possession before the order of appointment was 
formally drawn up. 

§ 14. The general principle ai)plicable to all judicial 
proceedings, that the propriety of an order or decree made 
in a cause in which the Court has jurisdiction, cannot be 
challenged collaterally, applies with equal toroo to an 
order appointing a receiver made by a Court of compe- 
tent jurisdiction. Thus in an action brought by a receiver 
for the repovery of property claimed by him by virtue of 
his receivership, the defendant will not be permitted to 
question the propriety of his appointment. The appoint- 
ment of a receiver is not, however, a proceeding m fern 
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in tlio sense that it is binding upon all the world and 
persons who are not parties to the action are not concluded 
thereby! If, however, the Court making the order was 
without jurisdiction, a different rule prevails, and in such 
ease its order may be held void even when questioned in 
a collateral suit or proceeding.^ 

§ 15. A receiver duly appointed is from the moment 
of his appointment an officer of the Court and entitled 
to the possession of the property comprised in the order 
appointing him. The effect of the appointment is to 
remove the parties to the action from the possession of the 
property,^" subject to this that the Court cannot remove 
from the possession or custody of property under attach- 
ment any person whom the parties to the suit or some or 
one of them have or has not a present right so to remove.® 
The appointment, however, though it may operate to change 
possession has no effect itself upon the title to the property 
in any way and determines no right as })etween the parties.'*' 
Receivers and managers are only the custodians of the 
property of which they take possession. The Court in an 
action for a receiver deals with the possession only until 
the right can be determined, if the right be the subject- 
matter in dispute between the parties, or until the in- 
cumbrances have been cleared oft’, if the appointment has 
been made at the suit of an incumbrancer. The title is in 
no way prejudiced in theory or principle by the appoint- 
ment,® and remains in those in whom it was vested when 
the appointment was made.® The possession of the Court 

• High, § 39A. See Poreshnath 17 Mad., 504 (1893) ; Beach, § 1. 

Mookerjee \\ Onmto Nmth * Kerr, 149, 152. 

I. L. R., 17 Cal., 614, 618 (1890). • Beach. § 209 : the object of the 

• KeiT, 149, Civ. Pp. Code, appointment is not to divest a 

s. 5U3 (5). hghtfal owner of the title but to 

• Civ. Pr. Code, s. 50.3. protect the property by taking pos- 

^ Orr V. Muthidk Chetti, I. L. B., session ; 
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by its receiver is the possession of all parties to the suit 
according to their titles : his appointment is not for the 
benefit of the plaintiflF merely but for all other ‘persons 
who may establish rights in the cause. He is not the 
particuhw agent of any party but an officer of the Court.^ 
With regard to the limitations in his title, it is to be 
observed that his possession is subject to all valid and 
existing liens upon the property at the time of his 
appointment and does not divest a lien previously acquired 
in good faith.^ The rights of the parties to an action are 
not interfered with by the appointment.® It is not adverse 
to cither party.* If at the time a receiver is appointed 
a party claiming a right in the same subject-matter 
under a title paramount to that under which the receiver 
is appointed is in possession of the right which he 
claims, the appointment of the receiver leaves him in 
possession.'^ The appointment of a receiver is a matter 
which does not concern mortgagees or prior incumbran- 
cers, for a receiver in the exercise of his authority will be 
obliged to respect former orders of the Court ; and prior 
incumbrancers are at liberty to take such proceedings in 
behalf of their own interests as they may think fit,® It 
has been hold by the New York Court of Appeals that 
where a receiver of the rents and profits only has been 
appointed, he does not take any title to the propert3% 
although entitled to the possession, and so that a transfer 
of the legal title, whether by grant or under a foreclosure, 
is not ^adverse to his possession and is allowable.^ 

• Kerr, 153. appointment of a receiver is for 

• High, §,138 ; Beach, § 202, the benefit of incumbrancers only 

• Kerr, 161. so far as expressed to be for their 

^ Beach, § 222. benefit and as they choose to avail 

• Kerr, 149, 164 ; Evelyn v, themselves of it. Kerr, 153, 154, 

3 Ha., 472 ; Bryant v. Oh. 166. 

165, ■» FoHer y, Townehend, 2 Abb. 

• Bryant v. BuU, supra ; the N. O.. 29, .46 (Amer.); Beaoh, § 211. 
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As a general rule, the mere appointment of a receiver 
to take charge of j)ro})erty in dispute will not suspend 
the operation of the statute of limitations.^ Where a 
receiver has been appointed in execuition to collect the 
rents of a property in satisfaction of a decree, the 
attachments still continuing, the execution-proceedings 
continue so long ns the appointment of the receiver 
continues, although the execution case is struck off the 
lile.‘^ The appointment operates as an injunction against 
the parties, their agents and persons claiming under 
them, restraining them from interfering with the posses- 
sion of the receiver except by permission of the Court.® 
The order does not, however, “ create a charge, but it 
operates as an injunction to restrain the defendant from 
himself receiving the proceeds of sale/’^ A receiver of 
land never takes actual possession ; he only receives the 
rent : nor does he receive such rents and profits by 
virtue of an estate or title vested in him, but ho collects 
the same merely as an officer of the Court upon the title 
of some persons fjarties to the action.'" 

Where a person having obtained a decree for money 
died before tbe decree was executed and the administrator 
of his estate put the decree in execution and then trans- 
ferred it to a third who applied to have his name 

put on the record a,s decree-holder and to execute the 
decree, and it was objected that the administrator had no 
power te make the transfer as the estate was at the time 
of the transfer vested in a receiver appointed under an . 
order of Court : it was hold that if the estate was at 

• Beach, §§ *219.2*20 ; Kerr, 16*2. *21 

• Hama KUboH Bosfi v. A/tab « Tyrrefl v. Paintou (lSi95), 1 Q. 
Chumlra Mahalah^ I. Ij.R., 7 Cal., B., 206. 

• EafftpaHB Evans, 13 Ch. D., 

• Mahomed Eohuruddem v. 265 ; Vine v. HalHghi^JA Oh, !>., 

Mahomed Eoorooddeen, 1, Xt, 243. : - ; 



THE APPOINTMENT. 


71 


time of the transfer vested in a receiver duly appointed 
and the decree appertained to the estate, the administrator 
had apparently no power to transfer the decree.^ t 

§ 16. The receiver bein^ the officer of the Court from Possession aiui 

. . . interf(Tonco 

which derives his appointment, his possession is excin- with possession 
sively the possession of the (joiirt, the property being 
regarded as in the custody of the law, in ifremio leyis for 
the benefit of whoever may be ultimately determined to be 
entitled thereto. The possession being therefore that of 
the (Jourt may not be disturbed without the leave of the 
Court, and any person who disturbs sucdi possession is 
guilty of a contempt and liable to punishment therefor. 

No one is entitled to interfere with the possession whethcM- 
he claims ninler, or paramount to, the right which the 
receiver was appointed to |)rotect.‘^ Thus an attachment of 
money in the hands of the receiver is an interference with 
the Court’s possession and may not, therefore, be made 
without the Court’s leave first obtained.^ A judgment- 
creditor cannot witliout leave, proceed to execute his 
(leoi’ee by attachmejit of [ii-operty in ; the hands of a 
receiver. The (^ourt does not permit and will not 
recognise attachmtmt of the properties in the hands of 
its rec(dvev, under process issued without sanction or 
leave, by inferior courts, the reason being that a jiroceed- 
ing by way of attachment is an interference with the 
|)ossession of th(‘ receiver.* Where it was contended that 


* Qanga Dasf Seal v. Yakuh AU 
DobashU r. L. R., 27 Cal.. 670, 673 
(1800). • ‘ 

* High., § 131; Kerr, 158460; 
Kahn AH Mahomed Baji Umevt 
1. 1* R., l^Bom., 677, 679 (1892). 

* Kahn v. AH Mahomed BaJi 

Umer, 16 Bom., 577 (1892) ; 

followed in Mahomed Z&hurud' 
deen v. Mahomed NoorooddeeUi 
I, L.R,, 21 ^.,86 (1803). 


* Jogendra Nath Goseain v. 
Dehmdro Nath Gomiin^ T. L. R., 
26 Cal., 127, 129 (1898); Bern 
Chunder Ghunder v. Pran Krieto 
OhundeTj I. L. R., 1 Cal., 403 
(1876) ; Kahn v. AH Mahomed Baji 
Umer, I.L. R., 16 Bom.. 577 (1802); 
Mahomed Zohuruddeen v. Mahom^ 
ed Noorooddeeti, I. L. R., 21 OaJ,, 
85U893). 
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under the terms of section 272 of the Code an attachment 
is authorised to be made by a notice to the Court in whose 
custody the property attached was or to the public officer 
having the custody of the property proposed to be attache<l, 
and that a receiver would be in no better position^than the 
Court itself of which he is an officer ; it was held that this 
argument overlooked an important distinction between 
the case of property which fs in the custody of the Court 
and that of property in the custody of a receiver appoint- 
ed by the (burt ; that the appointment of a receiver 
o])erates as an injunction against the parties, their agents 
and persons claiming under them restraining them from 
interfering with th(3 possession of the receiver except by 
permission of the Court ; that section 272 was not 
intended to and did not in fact alter the practice of the 
Court wdiich is to recpiire that persons attaching property 
in the hands of the receiver should previously obtain the 
pern\ission and sanction of this Court and to regard an 
attachment not so authorised as a breach of the injunc- 
tion and therefore a contempt of Court.^ By a decree of 
the High Court obtained by D. M. in November 1«71 
in a suit on a mortgage brought by him, against B. C. 
and r. C., it was ordered that the suit should be dismissed 
against P. C,, that the amount found due on the mortgage 
should be paid to D. M. by B. C., that the mortgaged 
property, some of which was in Calcutta and some in the 
Motussil, should be sold in default of payment, and any 
deficiency should be made good by B. 0. The property 
in Calcutta was sold under the decree, and did not realize 
sufficient to satisfy the decree. D. M, thereupon, in 
August 1873, obtained an order for the transfer of the 
decree to the Mofussil Court for execution : after the trans- 

• MahofMd JSohnruddeen v. 21 Cal., 91 (1993). 

Mahomed Noorooddeon^ I. Ij. R., 
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for B. C. died in December 1874, leaving a widow and an 
adopted son, his representatives, against whom the suit 
was revh-ed. The decree, however, was returned to the 
High Court unexecuted. In a suit for ])artition of the 
estate o£*lJ. deceased, brought by P. f ^ against B. C., in 
the*High Court, a decree w’as made in February 1871, for 
an injunction to restrain B. C. from intermeddUng with 
the estate or the accumulations, and foi* the appointment of 
the receiver of the Court as receiver, to whom all parties 
wore to give u[i quiet possession. B. C. was in thtit 
suit declared entitled to a moiety of the property in suit. 
I/M, on application by D. M. to the High Court for 
an order that the receiver should sell the right, title and 
interest of the widow and son of B. C. in the estate in his 
hands to satisfy the balance of his debt, that property in 
the hands of the receiver of the High Court cannot bo 
proceeded against by attachment in the Mofussil ; and 
that D. M. was entitled to an order that their interest should 
he attached in the hands of the receiver, and that the 
receiver should proceed to sell the same.^ 

Prior to the Transfer of Property Act a judgment, 
creditor, if he bad proceeded to execute his decree in the 
Mofussil Court, could have done so only by attachment 
and sale. Under that Act no attachment is necessary, and 
the reason for the course adopted in the last'-mentioiied 
suit does not now exist as was held in the underm on tiojied 
case* in which the facts were as follows ; — In this case a 
receiver had lieen appointed in a partition-suit in which 
a decree had been made declaring the rights of the parties 
and direpting the usual accounts and enquiries. During 

' Chwndnt Ghundvr v. Dehtndra Nath Oo$»ain, I. L>. B.. 

J’ran XrMo ChutuUr, B., 26CaL, 127 <1898), S. 0., 3 C. W. 

1 Cai., 408 (1876). N., ?Q. 

• Jotmdra Nath OoMhin v. 
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the partitioii-procecdirij^s and aft<‘r the appointnient of the 
receivin’ two of the co-sharers mortgaged their interest in 
the undivided properties. The mortgagee obtained a decree 
on his mortgage and sought to bring to salt? cortain pro- 
perties which wer(‘ included in his mortgage, h\\t wliich 
were then in the hands of the rec;eiver. A ride ^vas 
obtained l>v the judgment-debtors calling on the judgment- 
creditor to show cause why he should not be restraine<l 
from proceeding to a sale of tin? properties in the hands 
of the receiver on the ground that to sell the mortgaged 
properties without the leave or sanction of tlu^ ( ^ourt would 
amount to contempt of ( !Jourt. It was, liowever, held that 
the sale of the properties under the |)rovisions of the 
Transfer of Property Act could have uo otlun* effect, so far 
as the possession or control of tJie receiver was concerned, 
tluni a private sale l)y the mortgagois themselves. To 
obtain tlu? hencfits of his purchase aud the rights incident 
thereto the purchaser would have to seek the intervention 
of the (.k)urt appointing the rec<?iver and would Ik* bound 
by all the [proceedings in the partition-suit in such (Jourt. 
The rule was therefore* discharged.* When a fund, such 
as the ass<?ts of a partnership, is in the hanels of the ( 'oiirt 
through its officer, the^ re*coiver, one out of the whole body 
of creditors against the fund will not be allowed to gain 
[)riority ov<*r the? remainder by the expedient of attaching 
the monc*ys in the hands of the receiver. Such an 
attachment is an interference with the Court^s possession 
through its officer, the receiver, and may not thej-eforc be 
made without the Court’s leave first obtained : which leave 
will not be granted except on such terms as will ensure 
equality between the creditors.* Provided that the order 

* Jitgmdra Nath Uosaain v. . * Kakrn v. AH Mahomed 

DeiimdraNath Oossain^l, K., Vmm% I. L. 16 Bom*, " 577 
26 Cal., 127 (1888). (1892). 
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of' iippointinent be a subsisting one it is immaterial, that 
is, improper or erroneous. The only course open to those 
aggrieved by the order is to take the proper course i:o ({ues- 
tion its validity, but while it subsists it must be obeyed. The 
rule is n^t confined to property in the hands of a receiver, 
for the Court will not permit any one without its sanction 
and authority to intercept or prevent payment to tlie receiver 
of any property which he has been appointed to receive, 
although it may not be actually in his luinds.^ It is im- 
material whether the interference is done by the consent or 
|)ermission of the receiver or hy compulsory process against 
him.^ In order, however, to constitute a disturbance it is 
necessary as already stated so far at least as third parties ari^ 
concerned, that the appointment of the receiver should have 
b(^en perfected and the receiver actually in possession.*^ 

Though the Oourt can appoint receivers over property 
out of the jurisdiction, the receiver is not put in posses- 
sion of foreign propert}’’ by the mere order of the (Joint; 
.something else has to be done, and until what is neces- 
sary has been done in accordance with foreign law, any 
person, not a party to the suit, who takes proceedings in 
a foreign country is not guilty of contempt either on the 
ground of interfering with the receiver’s possession or 
otherwise, and for this purpose no distinction can be drawn 
between a foreigner and a British subject.^ 

* Kerr, 158—160; If the oinlor knowletl^yc and interferes to vio- 
is urong, the Court, by which it late it before its conipletion ; 

is made should be applied to set High., § 166 ; Beach, § 245 ; /fu// v. 
it right. Smrle v. Chout, 25 Ch. Thomas^ 3 Bdw. C.Ui., 236 ; Skip v. 
B., 721. i/amooef, 3 Atk., 564 ; and the 

• D^Wiwton V, Mayor of Brecon^ same doctrine discussed as to in- 

28 Beav.,2()t), 202. junctions in McNeil v, OarraiU 

•Kerr, 162; V. ; it does Cr.&Ph.,98. 
not appear in the cases cited •In MaudetAy^ Sone atui 
whether the parties int^fering .; \Fielcl ; Maudelay v*. Maudelayy 
had knowledge of the order* Qu* Sons and Fields L. B., ICh. (1900), 
where a ; tWrd. paorty ■ lm» 
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In this case the Court observed : “ It is not altogether 
easy to ascertain the origin, nature, and extent of the 
powers / of a receiver, A receiver is an officer of the 
(?ourt, and the Court docs not allow the possession of its 
officer to be interfered with without its leave.. When 
the Court appoints a receiver it requires the partieli to 
the action to give up possession to the receiver of all 
property comprised in the order, and treats them as guilty 
of contempt if they refuse to do so. The Court will 
grant a receiver a writ of possession (Order XLVII, 
r. 2), or a writ of assistance ( Wyynan v. Knight^) to 
enable him to recover possession, and it will order 
tenants to attorn to the receiver. So long as the pro- 
perty is within the territorial jurisdiction of the Court, 
there is no difficulty, at least in theory, in putting the 
receiver in actual possession. And when the receiver is 
in possession the Court does not allow his possession to bo 
interfered with without leave. For example, no judgment- 
creditor of the company would be allowed to levy execu- 
tion upon the property of the company in England now in 
the possession of the receivers. It is well settled that 
the Court can appoint receivers over property out of the 
jurisdiction. This power, I apprehend, is based upon the 
doctrine that the Court acts in personam. The (^ourt does 
not, and cannot, attempt by its order to put its own officer 
in possession of foreign property, but it treats as guilty 
of contempt any party to the action in which the order is 
made, who prevents the necessary steps being taken to 
enable its officer to take possession according to the 
laws of the foreign country. See Keys v. Key^^ where 
special directions were given to a receiver as to the 
best mode of getting in an Indian debt, and Smith v. 

<1888), 39 Oh. D., 185. • (1839), 1 Beav., 425. 
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Smith^^ where it was pointed out that a receiver of pro- 
pert}" ill Jersey and in France would have to recover 
possession according to the laws of those countrioe ; and 
in Iloulditek v. Marquis of Douef^aP the House of Lords 
held thjit the Court of Chancery in Ireland ought to 
appoint a receiver in a suit instituted to carry into effect 
a decree of the Court of Chancery in England by which 
a receiver had been appointed over estates in Ireland. 
In otlier words, the receiver is not put in possession 
of foreign property by the mere order of the Court. 
Something else has to be done, and until* that has been 
done in accordance with the foreign law, any person, not 
a party to the suit, who takes )>roceedings in tlio foreign 
country is not guilty of a contempt either on tin? ground 
of interfering with the receiver’s possession or otherwise. 
For this purpose no distinction can be drawn between a 
foreigner and a British subject. I have not been able to 
find au}^ authority in which this precise point has been 
discussed ; but on general principles, I think, I should 
not be justified in holding that the cdaimants by taking 
proceedings in Paris were in any way guilty of a contempt 
of Court. If, however, I am wrong in this view, and there 
has been a contempt, it seems to me that I ought to allow the 
claimants to proceed, notwithstanding the appointment of 
a receiver. It cannot be reasonable that I should deprive 
English creditors of a right against French assets which 
French creditors undoubtedly enjoy.”* 

But while the order does not affect third parties 
until Ihe appointment is completed and perfected, where 
a defendunt was present in Court during the hearing of 
a cause and knew that an order granting a receiver of 

* (1853), 10 Hare, App. l3«0ci. * In re Haudslay^ Sons anU 

* (1831), 8 Bli. (N. B.), 301, 37 If'isid ; Maudslay v. Maudslay^ 

B.. 181. ami I Ch. (1900), 602. 
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his estates hud been allowed, although the deeree itself 
had not been drawn up, he was held guilty of contempt 
by removing a portion of the property and so putting it 
beyond the receiver’s possession for the purpose of evading 
the decree, and it was held that he could nott justify 
himself upon the ground that the decree had not yet been 
entered.* Nextly, it is necessary that the order states so 
tlistinctly on the lace of it, over what property the receiver 
is apf)oiiited, that it may be known wliat is the property 
that he is in possession of.“ It is not, however, necessary 
that the party complaine<l of should be? about to turn the 
re?ceive^r out of possession : he will not be allowed to take? 
the first ste[)s in an action of e'ijeetment without loave.*^ 
Where the eistate over whieh the receiver has been 
appointed lias determined, possession may be taken with- 
out application to the Court. 8o whore a receiver has 
been appointed over the estate of a tenant lor life, the 
remainderman has a right, immediately on the death of 
the tenant for life, to go into possession without making 
any application to the (^oiirt.* 

As a general rule, the appointment of more than one 
receiver whether by the same or a ditferent Court, except 
in case of joint receivers, is not allowable. Two receivers 
cannot both have separate titles to, and possession of, 
the same property, each being appointed in a distinct 
and independent proceeding and both having by the terms 
of their appointment, entire control over the assets of the 
defendant. In case of such conflicting appointments, the 
Courts will enquire into and determine upon the priority 

* Skip V. Harwood^ 3 Atk., /ie4 ; consideiuble length of time before 
Lord Hardwicke saying, “ there they can be completely drawn up. 

are .several instances of this kind, • Crow v. WTood^ 13 Beav., SiTl ; 
or otherwise it would be extremely , Kerr, 1'02. 
easy to elude decrees, some of • Kerr, 163. 

which in their nature i*equiro a ^ Ken% 171. 
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of appointment and, if nocossaiy, will take into eonsidera- 
tion fractions of a day. The question which of the several 
receivers first obtains actual possession of the assets will 
not enter into the determination of the matter. Where 
the decision of the (/ourfc is in favour of the receiver first 
a|»fTointed, it will order the second one to surremler to him 
the assets of which he may have ol)tained possession. ‘ 
Where a receiver has been appointed without prejudice to 
the rights of any prior incumbrancer, and a prior incum- 
brancer has taken possession, he may enforce his rights 
whatever they are without being guilty of contempt.^ 
It has been already ohserv’^ed that oven those claiming 
paramount to the right which the receiver was appointed 
to protect must obtain the leave of the Court to enforce 
that right. If at the time a receivcu* is appointed a party 
claiming a right in the fjame suhject-matter is in posses- 
sion of the right which ho claims, the appointment of the 
receiver loaves him in jiossession of the right and does not 
interfere with the exercise of it.® If, on the otlicr hand, th ' 
claimant is oni of possession^ he must apply to the Court 
before he institutes any legal proceedings affecting the 
possession which the receiver has acquired,'* even where 
the receiver has been appointed without prejudice to the 
rights of persons having prior charges.® So, too, where 
a receiver has been appointed over the estate of a tenant 
in possession, though the appointment does not affect the 

‘ Beach, §23*2; Searle v. Chouty * Unde.rhayv. 20 Q. B, D,, 

25 Civ !>.. 724. “ It is quite cle*M* 209. 

that I cannot appoiiit two re- ■ Ua., 472; 

ceiveis to be. appointed to the v. 18Eq., 29K; v. 

same property Bacon, V. C. ; 20 Q. B. D., 209 ; Kerr, 104. 

as to the Court’s exerciso of its ^ Evblyn v. supra, 475; 

powers ill respect of contempt in Kerr, 104, 159. 

Hiioh cases pee High, § 173 > and see • Bryan v. Cormicky 1 Cox,; 422 ; 

Wnrit v. Swifts 6 Ha*t 312; Kr Jjangion v, Langiony 7 & 

CocArdff*, 20 Eq., Or, 30 ; Kerr, 165, . 
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rights of the landlord, tho latter will not be permitted to 
exercise those rights, as, for example, the right of 
distraint^ without first obtaining the leave of the Coiirt.^ 
Parties whose rights are interfered with by having a 
receiver put in their way may, on making a propfu* appli- 
cation to the Court, obtain all that they may justly reqtcire. 
The (-^ourt has the power and will always take care to 
give a party who applies in a regular manner for the 
protection cf his rights, the means of obtaining justice, 
and will even assist him in asserting that right and 
having the benefit of it. Thus where a receiver has been 
apjjointed in a partnership-action a creditor who is in a 
position to levy execution against the assets of the firm 
may apply to the Court for leave to do so, notwithstand- 
ing the appointment of a receiver, and on such application 
either leave will be given or an order will be made directing 
the receiver to pay so as to avoid a sale by the Sheritf.^ 
The course of a party who claims a right paramount 
to that of the receiver, or rather to that of the part}" obtain- 
ing the receiver, is either to apply on notice in the action 
in which the receiver was appointed and to <*ome in and be 
examined pro interesse or to apply for leave to proceed 
by action notwithstanding the receiver’s possession.® The 


* Sutton V. Jieas, 9 Jiir. N. S., 
45* J ; Kerr, 165 : ite.e also as to 
flistmint, ih., 168, 169. 

* Kerr, 165, 166. 

* Kerr, 166 : as to form of notice 
of motion or summons for examin- 
ation pro inter easH auo seo Dan. 
Ch. Forms 1698. With respect to 
tlie practice on examinations pro 
inter ease auo see hrooka v. Great 
head, IJ. & W., 179 ; HanUyn v. 
Lee, 1 Dick,, 94 ; Oomme v. West, 
2 Dick., 472; Hunt v ,Priatt ib., 540; 
Anon, 6 Vos., 287. The effect of 


such an examination may goiie- 
rally he obtained on motion or 
petition when a i-eferenco to 
enquire into tho claim will, if re- 
quisite, be ordered. Walker v. BeJt, 
2 Mad., 21; OLvonv, Smith, rSwan., 
457 ; Dickinson v. Smith, 4 Mad., 
177: Dan. Cli. Pr., . 921, 1696. 
Jiiaaessuree Dehia v. Sookram Daa 
Mohunt, 15 W. R., .847 (1871). 
appears to have been a case of this 
kind : but the report is so niea;^e 
that it is not clear why the appli- 
cation was refused. 
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application in the suit is nsually framed in the alternative 
that the receiver do accede to the plaintiff’s demand or 
that the latter may be allowed to proceed. ‘ Iti most 
instances a party aggrieved may have ample relief by 
application on motion to the Court appointing the receiver. 
In most cases of claims against a receiver the remedy 
by motion is adequate, and any person having such a claim 
may resort to this summary remedy. The more common 
practice and that which has been generally commended 
by the Courts is to hear and determine all rights of 
action and demands against a receiver by petition in the 
cause in which he was appointed without remitting the 
parties to a new and independent suit. And it rests 
wholly within the discretion of the Court to grant leave 
to bring an independent action against its receiver, or to 
determine the controversy upon petition in the original 
cause. And it is proper for the Court when application 
is made for leave to sue its receiver to investigate the 
subject-matter of the petition, and if it appears that 
the case is free from difficulty, or that it involves no 
question which must necessarily be determined by an 
action-at-law the Court may itself dotormine the matter 
on petition.® If the Court on examining the title is 
satisfied that the right of the claimant is clear, it will 
at once decide the matter in liis favour, without directing 
an enquiry, or it may direct an enquiry, or give the 
claimant leave to sue.® In other cases of contest and 
complexity end if there is a doubtful question and the 
questioli to be tried is a pure matter of title, the Court 
will give the claimant leave to sue, taking care, however, to 
protect the possession by giving proper directions.* In 

* Kerr, 167. .* ♦ Empringhum v. Shorit^ 3 

» High.. §§ 254, 251, B. Ha., 470 ; Kerr, 170. 

• Kerr, 168, arid v. ante. 

■ R- ;■/ ■■ . 6 
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this country the remedy by suit is as often, if not more, 
frequently employed than the other, but wherever reliet 
may b^s obtained by application in the suit in which 
the receiver was appointed, an independent action should 
not be brought.^ 

The undermentioned suit, was a case in which persons, 
not parties to a suit in which a receiver had been appointed, 
were permitted to apply, by motion on notice in the suit 
for the purpose of establishing their rights to obtain an 
order directing the receiver to make over to them certain 
properties of which he was holding possession after expiry 
of the lease under which those proi)erties had been held 
by him, and which had been granted to his predecessor 
in title by certain |)ersons through whom the applicants 
claimed as representatives.® 

This was appeal from an order made in the 
Original Civil jurisdiction of the High Court. The suit, 
in which the order referred to was made, was an adminis- 
tration-suit brought by a daughter to administer her 
lather’s estate ; in such suit, in the year 1881, the 
receiver of the Court was appointed receiver, and as 
such, he took possession of certain taluks and zemindaries 
situate in or about Purneah, more than half of which 
were alleged to have belonged to the father, Mahomed 
Tuckee, whilst the remainder was formerly held by 
Mahomed Tuckee in the name of his sou under a lease 


from certain Persian zemindars, which ran from the year 
18G5 to the year 1885. The rents of this portion of the 
property so held under lease were duly collected by the 
said receiver, and credited to the estate, he paying to 


• SeAfUv. ChoaU 26 Cb. D., 723. 460, as explained by Fry, J., hv 

* Mahomed Mehdi OalUUina v, Bro^^klebdnk v. East 

Zoharra Beguntf I. L* B., 27 Cal., tcay Company, L, K., 12 Gh. p; j . 
286 (1889) ; yeaU v. Pink, 16 Sim., 8^, refem^ to, ' 
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certain j>erson.s who claimed to be the heirs of the Per- 
sian zeinindiirs the yearlj^ rental thereof until the expiry 
of the said lease, at which period the original lessors 
or their representatives became entitled to possession 
of the hwd formerly held under lease. In December 
1887, two persons, named Mirza Mahomed Moosavee 
and Hadjee Mirza Mahomed Ali Savjee, produced to 
the Ksaid receiver a power-of-attorney, alleged to have 
been executed in their favour by the original lessors 
or their representatives, authorizing the donees of the 
power to take over possession of the properties formerly 
held by the receiver under the said lease. This power, 
and another similarly presented, were both found by the 
receiver to be insufficient for the purpose, and subse- 
quently, in October 1887, a further power was obtained 
by the two persons aforesaid, and a fresh application 
was made to the said receiver for possession of the said 
hinds. The receiver, however, declined to make over 
possession until the applicants proved, to the satisfaction 
of the Oourt, the fact that the donees of the power- 
of-attorney were either the original lessors or their 
representatives in interest, and until the Court should 
make an order directing him so to make over possession. 
Mirza Mahomed Moosavee and Hadjee Mirza Maho- 
med Ali Savjee (hereafter called the applicants) there- 
upon applied to the Court, on notice in the administration- 
suit abovernentioned, for an order that the receiver should 
deliver possession to the applicants of the said lands 
together with all papers, &c., connected therewith, and 
should pay to the said applicants all rents and profits of 
the said lands, less collection charges, accruing since the 
year 1885. This application was supported by affidavit 
setting out the Yaripus devolutions and transfers of 
titlp.': primal g^tbrs lease to 
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the donees of the said povver-of-attorney. The application 
was opposed by one Nathmal Golccha (who was tlie 
purchaser of the interests of all the parties to the suit 
other than those of the infant defendants), and certain of 
the infant defendants w’^ho had not parted with their 
shares in the estate in the liands of the rect/iver. 
Mr. Justice Norris dismissed the application, on the 
"round that the applicants were not parties to the ad- 
ministration-suit, and that the CJourt had no jurisdiction in 
the matter. The applicants appealed. 

The Appeal Court (Pigot, J.) observeil as follows : 

" We think the case lANmicv, Pink,^ as it stands and 
as explained by Mr. Justice Fry in the case of jBroc/dehanh 
V. East London Rallwaff Comparu/^^ shows that it is 
pro])er for, and perhaps absolutely incumbent on, this 
Court to make an order for an empiiry in th(»se procee<l- 
ings. It is not necessary for us to dwell u[)on the princi- 
]>le enforced in those two eases. It is clear that whatever 
is the least e.vpensive course^ consistent with a salis/aetorp 
etK/uirp, ought to be adopted^ in order that the Court shall 
not, l)y its own dominant power, hold property on which 
the parties to the suit have no claim, and liohl it in 
devspite of the real owners. If the Court can find out 
who the real owners are, it sliould do so, and in the least 
expensive manner. Mr. Justice Norris* order must he set 
aside, and in its place wc order au enquiry to be held as to 
the rights of the applicants or such other persons as may 
be entitled by assignment or inheritance to the interest 
ot the lessors (naming them) under the lease under which 
Mahomed Tuckee had a share in the property in question. 
This enquiry will be held by the Judge on the Original 


■ 15 Sim., 460. 


■ L. R. l‘J Cli. D. 8.39. 
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►Side iliimsclf, or by such officer as he may send it lo, and 
in such manner as he may direct.”^ 

It has been held in the case referred to by |he last 
decision that a person who is not a party to the action is 
not entitled to apply by motion for payment of money to 
him by a receiver appointed in the action, even though his 
claim is made in respect of a debt i)roper]y payable out 
of the funds in the receiver’s hands.^ But in this (.'ase the 
applicants were held to liavc no specific right in the 
funds in Court, and it was hold that their claim was not 
against the receiver in any proper sense, bat against the 
Company over whose property the receiver was appointed 
in respfict of a judgment which had been recovered against 
them subsequent to the a[)pointment of the receiver. 

§ 17, It would be inconsistent with the main purpose Suits u n 

. apj)Hcations 

of a receivership — to [)reserve property in controversy against u 
pendente life — which devolves upon the (Jourt the duty of 
protecting its possession, as well as incompatihlo with the 
tlignity and authority of the Court, to allow its officer to 
be summoned before any tribunal in respect to tin? pro- 
perty in his hands, at the will of any and every i)ersou 
who has, or imagines he has, a just cause of action, or 
w^bo, for sinister purposes, might institute a fictitious suit 
against him. On the other hand, to deny to those having 
just causes of action or claims which call for the adjudi- 
cation of Courts of law or equity, all opportunity for 
investigation and all right to a proper remedy, simply 
because the property to which they must look for repara- 
tion, Ifas been seized by the Court and is in its keeping, 
would violate the fundamental principles of personal 
rights. 'Jhe difficulty thus presented has been overcome 

* Mahomed Mehdi Qalhtfpiia v, , • Brocklebank v. East London 
Eokarra Be/gum^ 1. L. R., 37 Cal., JRailiray (7o., 12 Cb. D., 

285,287,288(1889). 
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by requiring all those who desire to bring suit against a 
receiver first to obtain leave to do so from the Court w hich 
appointejl him. The Courts usually grant such leave unless 
it appears clearly from the application of tbe claimant 
that his demand has no legal foundation ; the^ petition 
should, therefore, show a probable cause of action — rone 
demanding adjudication by proceedings in Court.* If a 
receiver, duly appointed and in possession of the property 
in controversy, be sued without the leave of the Court 
appointing him first obtained, the parties who bring the suit 
may be subjected to proceedings in contempt of Court and 
punished accordingly. The proceedings in a suit so brought 
will generally be restrained by injunction, or stayed or set 
aside on motion. Whether the party proceeding at law 
did or did not know that a receiver has been appointed 
over the property or however clear his right may be, tbo 
Court will restrain the prosecution of the claim if it be 
instituted without leave.^ 

It rests in the discretion of the Court to allow' a 
party claiming rights against its receiver, to bring an 
independent action against him, or to compel such 
party to proceed against him by petition in the action 
in which he is receiver.® When a Court is asked to 


* Beach, s. 632 ; Milln' v. Rmt\ 
Rnnjan Chakravurtu !• Ij.’R., 10 
Cal., 1014 [a receiver cannot be 
siiwl except with the permission 
of the Court.] ; Kerr, 170. It is not 
the course of the Court unless it 
is perfectly clear that there is no 
fonnilation for the claim to refuse 
liberty in any case to try a right 
which is claimed against its re. 
cei ver. Bawfjfeld v. RandfieUl, 
3 Tie G. F. & 766 : but the applir 
cant should show a probable 
ground of recovery. High., § 254. 

• Beach, s. 653 ; Kerr, 158, 172. . 


•Beach, §§ 654, 709 ; High. , ?§ 254, 
254 B, 255 ; it is common practice 
instead of asking leave to brinjj 
action to intervene in the original 
suit by petition, and some cases 
are more conveniently so tried 
than by separate action. Be.ach, 
§ 654. In the suit of Snftyn 
Svnkur Ohosal v. Rani Oolap 
Money Doeeee^ an application, was 
ma<lo (3 Sept. ISKK), Cor. Am^r 
Alf, J.) for an order that the ^ 
ceiver, who ha<i pnt up property 
of the parties for lease and who 
had subsequently refused to giunt- 
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give leave to sue its receiver it may, and usually must, 
examine into the merits of the claim to ascertain 
whether a suit is necessfiry or proper for its, adjudi- 
cation, but such examination and the order made upon 
it cannot be used by either party as in any way affecting 
the# merits of the case. The order simply permits a 
judicial investigation to be made ; the examination is 
not itself a trial, nor is the decision an adjudication upon 
the merits.* While the Courts which hold property by 
their officers, the receivers, are in general zealous in 
protecting them from unauthorized suits, they will not 
shield them against actions for property of which they 
are not authorized or directed to take possession by the 
decree of the Oourt^ As the granting of leave to sue a 
receiver is practically only the permission of the Court 
that claims against him may be investigated and deter- 
mined by legal methods in a eomp«‘tent tribunal, and as 
such permission does not affect the right of the claimant 
in proper cases, to join as defendants, the owner of the 
property in his keeping, or other parties, it follows 
that notice of the application for leave to sue a receiver 
need not necessarily be given to the parties in the 
original suit, but that notice to the receiver is sufficient 
to enable the Court to make a valid order. Accordingly 
it has been held that an order granting leave to sue 
was sufficient when made upon notice to the receiver 
alone.® 

a lease to tho higlieatbiddor should hearing, and the Court disposed 

grant a lease to the applicant . of the application, 
or return his deposit money or be ‘ Beach, § 657. 

discharged* as to share of • 76., §660: thus if thoi*€ooiver 

applicant. In the afAdavit? filed is a mere trespasser he may bo 
against the appHoatibh oblation siied notwithstanding permission 
was taken that the matf;pr . was . was not first obtained. */« re 
properly one for a suit, but the 7 Tetl. Rep., 835 (Aiiier.). 

objection was not" pressed, at the ^ V • JBkttwh, < 
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Generally a receiver cannot be held personally liable 
in actions brought against him in his official capacity, 
the judgment being entered only so as to affect the funds 
in his hands.^ An action cannot bo brought against a 
receiver by a person at whose instance he was appointed.® 
If a special case be made out, the Court will *allo^ a 
party to continue an action, notwithstanding that it has 
been coiiimcmced without leave.^ 

It I las been lield in Kiigland that an aciknowledg- 
nient by a receiver will renew the period of limitation 
if be may, under the circumstances of the case, be treated 
as the agent of the debtor.*' In the undermentioned case 
the plaintiff* sued to recover money due upon an adjust- 
ment of account. A. and B. had been appointed joint 
receivers of the estate of the defendants, and while such 
receivers had entered into the loan transactions the sub- 
ject-matter of the adjustment. One of the receivers only 
adjusted and signed the account. The suit would have 
been barred but for this adjustment. It was contended 
by the defendants referring to sections 11), 2l of the 
Limitation Act that one receiver could not acknowledge 
and had no authority to a<ljust the account : that where 
a joint })Ower was giv<Mi, it must be exercised jointly and 
that both receivers had taken possession and managed 
jointly and both had borrowed. It was, however, held that 
section 21 had no a|>plication ; that a manager of a busi- 
ness appointed by the Oourt stood on a different footing 

* Beach, §§ 715, 718. 573 ; as to whether leave to sue is 

■ Kerr, 160— 161. urisdictioiial ; seeHigh., § 254 A. 

■ Kerr, 167 : Gower v. liennelt^ * Toft, v. Stephenson^ 1 'Oe G. 
0 L. T., 310 : see Aston v. Heron, M. & O., 28, 41. Mitra’s Limita* 
2 M. & K., 397. If an action has tion, 3nl Ed., 302: ns tn part pay- 
been. brought or the posse^ssion ment see Lelley v. Ford, 3 O. W. 
interfered with without leave, the N., cclxxxii (1899) ; but see also 
order jestraiiiing these acts will Beach, §220; Whilely v. Lowe, 
also give leave or direct that the 2 DcG.'& J., 704; afKriuing 8. C., 
party be examined pro interesse 25 Beav., 421. 

suo ; Johnes v, Claughton, Jac., 
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from joint contractors referred to in section 21 aiiil that 
the acknowledgment was binding.* 

Semhle. That for a suit upon promissory notes and 
an equitable mortgage made by the executors of a deceased 
person whose estate (including the property subject to 
m<;^‘tgage) was subsequently placed in the hands ol‘ a 
receiver, leave is not necessaiy. It might be urged that 
thougli the suit was not bronglit directly against the 
receiver, leave was necessary as the suit was against parties 
over whose property a receiver had been appointed, sucli 
receiver i)eing in possession of the mortgaged premises. 
Ihit it is submitted and the ('ourt appeared to be of such 
opinion that leave was unnecessary. Since the recei- 
ver’s possession would not he affected until a decree lor 
sale was made amt the purchaser took possession which 
might never occur, for the executors anight discharge the 
debt out of other assets in their hands. If, however, a 
decree for sale was made, an application might subse- 
quently be made for leave to take possession.^ 

All a|)plication for leave to sue a receiver may bo 
made jKirte at the time of presenting the jilaint and not 
in the suit in wliich the receiver has been appointed or on 
notice to the parties ;* thougli it would appear that the 
latter course of applying in the suit has sometimes been 
followed.* Any order declaring that leave to sue is not 
necessary will not bind the parties who are not present.^ 

I V. JirWtKfo ItUll ^ Chdi tftvddr Rn/tHz oj' 

Huit :i04 of 18%. Cal. H. C. Cor., Anslralia and Chimi v. Hnrish 

Sale, %r., 23id March 19(K», as to Chmirler Nevgy* 5 0. VV. N., XV 

this case it may bo observed that (1900). 
there may be cases where s. 21 • i/>, 

would iiot*apply as where the con- ^ Seo Kumar SuUya Huitya 

tract had been made by the party Ghosal v. Bani Golapmoni Ddbi, 
previous to the appointment of the 5 O. ^V. N., 27 (1897). 
receiver, but in this case the * Chartered Bank of India, 

receivers were themselves the con- AuHralUi and China v. Hurish 
tractors. Chumle^- Neogy,mpY^^> 
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ill the undermentionetl ca.se it was apparently held 
that the receiver was not a necessary party to a suit fo>' 
possession of immovable property.^ This wa.s an applica- 
tion by one Srinath Biswas and others for leave to sue , 
the receiver. The petition stated that the petitioner.s 
were the absolute owners and had been in possession as' 
hoioladars of a piece of land known as Kistmit Sanianto- 
</ati in the District of Khulna ; that some time a^o that 
land had diluviated and formed as accretion to a piece 
of chtr land known as Ohnrdukutia belonging to the 
Government, that under a settlement from the Govern- 
ment the receiver appointed in the above .suit had been 
holding the said reformed land and was in posse.ssion 
of the same. The petitioners then stated that they were 
de.sirous of bringing a suit in the Oourt of the Sub-Judge 
at Khulna against the parties who wen) in pos.session 
of the said land as also against the receiver for recov- 
ery of possession of the land as reformation on its own 
original site, and they prayed for leave to bring a suit 
against the receiver appointed in the above suit. The 
('Jourt refused the application, being of opinion that the 
receiver appointed in the suit was not a necessary party to 
the suit to be instituted in the (^ourt of the Subordinate 
Judge at Khulna, but accetled to an application by the 
petitioners that the expression of the Court’s opinion 
might be embodied in the order dismissing the application 
so that the plaint might not be rejected by the lower 
Court. In a note to this case it is stated that it was 
followed in the case of S, M, Sarala Dassi l\ Bhuban 
Mohuit Neogi i^xxxt^ 175 and ’206 of 1899) before 

Sale, J., on the I8th August 1897, when -his Lordship iti 

• KumuT Suityfi Suttya Ohosal roportei^ and no grounds of deoi- 
V, Rani Golapmoni J}abt; 6 C. W, sion ai*e nfated. 

Nm 27(1 S97); the case is very briedy 
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dismissing the application for leave to sue the receiver, 
observed : “ If there is any question between the parties 

entitled to property in the hands of a receiver^ a decret* 
in a suit between the parties can always bo carried out 
against, such property or any share therein without mak- 
ing the receiver a party to the suit.” 

When the Court orders a receiver to enter into a 
contract the contract is made with the Court, the approval 
by the Judge of the offer made by the tlnrd party consti- 
tuting the contract. Sucli party may apply on summons 
that the contract may l>e given effect to. It is noi 
necessary that in order to enforce his right, he should 
institute a suit. A Court lias complete power to enforce 
summarily a contract made by it when managing or 
administering an^state, w'hatever that contract may be. 

Such power of enforcing subsisting contracts made by it 
is not affected by the fact that the Court has ceased to 
manage the estate before such contract is carrieil out by 
reason of the dismissal of the suit.* 

This suit was brought in 1884 for the purpose of & iHiYttdro 
establishing the pluintifTs right to a share of the property 
left by the late Rajah Bejoy Keshav Roy. At an early 
date in the suit the Court Receiver was appointed receiver 
of the property, the subject-matter of the suit On the 
15th August 1885, a decree w^as made in favour of the 
plaintiflF. On the 16tb September 1886, the Court made 
an order, the effect of which was muqh discussed at the 
hearing of the application. That order provided that 
the •recover should be at liberty to accept the offer 
made by Baboo Sarodapersaud Soor for a lease to 
him of all the properties appertaining to the said^ estate 
with certain exceptions for a term of five years 

• SmmdTO Kuhub Roy v. Door^ CStl.,. 2S3 (188S). 

I* L, R., 15 
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from the date of Pooueah in the month Assnr 1293, 

at the annual rental of Rs. 75,000. It was further 

ordered by the same order that all necessary parties as the 
Registrar of the Court should direct do join in the lease, 
and it was further ordered that the Registrar do approve 
of the lease and execute the same for and in the naine‘of 
the plaintiff and the infant defendant, and c.ause the same 
to be registered ; and it was further ordered that the 
U(‘gistrar do also execute the lease for and in the 

Paine of the defendant Ranee Doorgasoondery Dossee 
in the event of her not executing tlie same on the 
same being duly tendered to her for that j)urpose. 
8arodaj»ersaud’s offer was ncee[>ted hy the receiver 

and a<.*teil upon by both parties on the 18tli September 
188(5. Sarodapersaud Sour deposited >#ith tlio receiver 
(fovernnient Securities of the nominal value of Rs, 20,000 
as security for his due performance of the covenants of 
tlie izarah^ and on the same date paid the receiver the 
sum of Rs. 20,000 on account of the izarah rent for the 
then current Bengali year 1293, and the receiver there- 
u}>oii granted to him amulnainahn^ihf^^ effect of which was 
to put him in possession of the property. Although the 
jnoposed lessee obtained possession and the receiver ob- 
tained rent from liiin, no lease bad yet been executed. 

The Court observed as follows : — 

I am satisfied from the correspondence that the 
<lelay has not beeii^ caused by any default on the part of 
Sarodapersaud Soor. On the other band, 1 do not think 
that there has been any wilful default on the part of any of 
the parties to the suit. On the 27th April 1887, a decree 
was made by the Appeal Court dismissing the suit. The 
result of such decree is that the defendant Ranee Doorga- 
soondery is declared entitled to the property of her late hus- 
band. This summons was taken out on the 9th of January 
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1888, by Sarodapersatid Suor ; it r(?quires the defendant 
Doorgasooiidery Dossee to shew cause why the izatah 
should not bo com[)leted, and the draft submitted to the 
Registrar for approval, and also why the Government 
Securities for Jls. 20,000 deposited with the receiver as 
part security for the performance of the covenants of the 
izarali should not be retained by the receiver pending the 
settlement of the izarah and the execution thereof by the 
Ranee, or, in the alternative, why they should not be made 
over to the Bank of Bengal for safe custody pending the 
completion of the izarah^ and to shew cause why such 
securities should not thereafter remain in the custody of 
the receiver or of the Bank, as the case might be, during 
the term of the izarah to be dealt with only subjoct to 
the order of th(3 <V»nrt. 

With resp(H-l to the execution of the izarah there 
are three questions for me to determine : — 

1. Will the (Jourt entertain an application by a pro- 
posed lessee with whom a contract for a lease has been 
made for the execution of a lease, or is it necessary that 
in order to enforce his right ho should bring a suit for 
specific performance ? 

2. Supposing such application to be possible when a 
suit is pending, does the dismissal of the suit prevent such 
an application ? 

3. Are the circumstances of this case such as to 
justify the Court in refusing an order for the execution 
of the lease ? 

I do not think that there can be any real doubt as 
to the determination of the first question. 

‘‘ The Court in managing property pending suit, and 
in managing property which is being administered by the 
Court, has occasionally to sanction leases, and to require 
the execution of such leases. Summary orders are made 
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in England for the execution of letises not only by the 
parties to the suit, but also by the lessee, and I find that 
that ill a case cited at page 1063 of Daniell’s (Jhaiieery 
rractice — Crane v. Brancker^^ an enquiry was directed as 
to the damages which a lessee who had repudiated his 
contract should pay.* On reference to the report of that 
case 1 find that the lessee happened to be a party 
to the suit, but this circumstance I do not think makes 
any difference. In that case the Master of the Itolls de- 
clined to order specific performance, but damages afforded 
apparently a complete remedy against the lessee. The 
contract for a lease is made with the Court, and, as 
pointed out by Lord Justice Gifford in the case 1 have 
mentioned, the apjiroval by the Judge of the offer consti- 
tutes the contract. I think that a Court has complete 
power to enforce summarily a contract made by it when 
managing or administering an estate, whatever that con- 
tract may be.’^ 

“ With regard to the second question, it must be remem- 
bered that the contract was completed and acted upon 
before the suit was dismissed, and in the ordinary course 
the lease would also have been signed before that event 
happened.” 

“ It is admitted that the rights of the lessee are not 
affected by the dismissal of the suit, but it is contended 
that his remedy is altered. I do not assent to this conten- 
tion. The lease is wholly independent of the result 
of the suit. 1 do not think that the fact that the Court has 
ceased to manage the property takes from it the povrer of 
enforcing the performance of subsisting contracts made 
by it. The dismissal of this suit only determines 
rights of the parties inter $e^ aiid 1 do not think that 


17 W. K. (Eng.), 342, 83T. 
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disinissal of tlio suit would any more than any otlier form 
of decree ali'ect the remedies of the lessee.” 

“ With regard to the third question, I do not^thiuk that 
there are any circumstances in this case which would 
justify^me in refusing an order for the execution of a 
lease. In tenns of this summons 1 make such order.” 

“As to the security deposited by the lessee, he so 
ileposited it with the Court, and relying on the safety which 
would be ensured by its being kept by the receiver, I do 
not think it would be right to require the lessee to leave 
the money with the Hanee, who has a limited interest only. 
The securities deposited by the lessee with the receiver 
will be paid into Court to the credit of an account to l>e 
entitled ‘ Audool Raj Lease Security Account.’ The 
interest can be, from time to time, paid out to the lessee, 
but the princij)al cannot be paid out except on notice to 
the lessee and to the Ranee, or, in case of her death, the 
person or persons tlien entitled to the property subject 
to the izarah.^ ” 

* Surendro Keshuh Roy v. 15 Gal. , 266-259. 

Dooryattoondenj Dossfie, I. la. R., 
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§18. General Principles— tiff’s title is ilisputecl by tlefeml 
§ 19. Cases where property is ant claiming under legal title— 
hi § 20. Cases where § 22. Miscellaneous cases— § 28. 

plaintiff possesses an admitted Appeal, 
i n terest — §21. ( "ascs whore plain- 

§ 17. A CONSiDiflKAbbE [lortion of the toxt-hooks is 
occupied with a discussion of the cases or instances in 
which receivers will he appointetl, an<l references are ^iven 
to all the decisions in which receivers have in fact been 
appointed or refused. This mode of treatment had its origin 
in the fact that in its inception the law of receivers was a 
case-made law of very gradual growth declared from 
time to time as necessity arose and with reference to the 
particular circumstances of the case in which the juris- 
diction was exercised. Though precedent was added to 
precedent, there was yet no general statutory statement 
of the uaturo and extent of this form of jurisdiction 
which could only be ascertained by an enumeration of all 
the cases in which it had been exercised. This course is, 
however, no longer necessary or expedient. An excessive 
citation of case-law even where it is not, as is sometimes 
tlie ease, of doubtful authority or inapplicable to present 
circumstances too often serves no other purpose than to 
confuse and to obscure the plain provisions of modern 
Statutes and Hodes. In England by »the provisions of the 
Judicature Act, 1873, all the jurisdiction of the Court of 
Chancery was transferred to the High Court of Justice 
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and by section 25, sub-section 8 of that Act, it is declared 
that a receiver may be appointed in all eases in which it 
shall appear to the Court to hQ just and convenient that such 
order should be made ; and that any such order may be 
made either unconditionally or upon such terms and 
conditions as the Court thinks fit. The effect of this Act 
is to enlarge very much the powers which the Court of 
Chancery formerly possessed, and there is now no limit to 
the power of the Court to appoint a receiver except that such 
power is only to be exercised where ^\}ust or convenient,^' 
The jurisdiction has been so much enlarged that receivers 
will now be appointed even on behalf of persons claim- 
ing against a legal title in cases in which the Court of 
Chancery could not have made the appointment.* So 
also in this country under section 503 of the Civil 
Procedure Code whenever it appears to the (Jourt to be 
necessary for the realization, preservation or better custody 
or management of any property, moveable or immoveable, 
the subject of a suit, the Court may appoint a receiver 
of such property. Here again the question to be deter- 
mined is one in the main, if not entirely, of fact. The 
Court may in any pending litigation appoint a receiver 
if the circumstances of the particular case require it. A 
Judge has therefore a wide discretion. But that discretion 
must be judicially exercised.* Though the discretion 
to grant relief will in the main be influenced by the 
particular facts of each case, it must also be guided by 
certain broad and well-established principles which have 
goverhed previous practice and which, though unexpressed, 
may be said to underlie the provisions of the Code. 

In the first place the jurisdiction thus given must not 
be lightly but most cautiously exercised.^ The relief is not 

2, 92. ' - . 

* ^3* passes, 1$ W. ft , 60 <1670>. 
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one ex dehito justiticB^ but one which is purely within the 
judicial discretion of the Court, The power to appoint a 
receiver, is not to be geiiorally exercised as a matter of 
course, and it is not a reason for allowing an application 
that it can do no harm to appoint a receiver. The appoint- 
ment of a receiver is in many cases a matter for the 
most serious consideration, for the Court by taking 
possession at the instance of a plaintiff may be doing a 
wrong, in some cases irreparable, to the defendant. For if 
the plaintiff should eventuallj’ fail in establishing his 
right, the (vourt may, by its interim interference, have 
caused mischief to the defendant for which the subsequent 
restoration of the property may afford no adequate com- 
pensation.* 

The observations of the High Courts made with 
respect to the exercise of the jurisdiction to grant injunc- 
tions and which a fortiori apply in the case of receivers, 
a remedy of a still more stringent character, may here 
l:>e appropriately referred to. 

“ We must take leave to say this that the power of 
granting an injunction is one which has been perhaps a 
little lavishly bestowed upon the Courts in the mofussil in 
this country. It is a tremendous power, and one which the 
superior Courts most carefully guard themselves from 
exercising hastily or without solid grounds. And this is 
not the first occasion by any means in which the exercise 
of the power of granting an injunction, which has been 
conferred upon the smaller Courts in the mofussil, has 
le i to results by no means satisfactory. Here a busi- 
ness, for aught we know, a valuable business, has been, 
since the first of October, suddenly and peremptorily 

» V. ante, Oh, . 

• £addam v. Dhunput Sing Bahadur, 1 C. W. N., 430>4^. 
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stopped until this the 12th of February, and stopped, as 
we must now pronounce it, in this Court to have been 
without the slightest legal foundation laid bc^fore the 
Court. Wo must express our regret that the officer who 
granted^ the injunction had not before him, when the 
application to dissolve the injunction was made, the legal 
considerations which ought to have then guided him. 
We should be very sorry in expressing our disapproval 
of the course taken by him, to anything whatever in 

disparagement of that officer. He plainly does not 
understand the character of the juris<liction he was 
exercising, and he is not to be blamed for that. A 
juriscHction, originally, and perhaps properly, belonging 
only to superior Courts possessed of legal knowledge and 
experience, is imposed on (/ourts in the mofussil, which 
sometimes share with the victims of its exercise, the 
inconvenience of its being so imposed on them. It would 
be unfair to blame such tribunals much, if they do some- 
times go astray in the use of it. But we must examine 
the course taken by the Deputy Commissioner. When ap- 
plied to on the ground that under section 494 of the Code 
of Civil Procedure, notice should have been given, he 
says : — ‘ I fail to see, nor has it been made clear to me, 
how the failure to serve petitioner with the required 
notice under section 494 of the Civil Procedure Code can 
have had anything to do in causing loss. The injunc- 
tion was issued without notice as the matter wtis con- 
sidered urgent in connection with offending religious 
prejudices and causing rioting.’ In truth, the Deputy 
Commissioner, we do .not say unnaturally but very erro- 
neously, applied the full powers of an injunction for pur- 
poses relating rather to. his executive than to his judicial 
-functions, not, perhaps, quite correctly, even had he been 
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acting in his executive capacity ; because there is not one 
word in the proceedings from first to last which could 
properly had been (sic : qu have led him whether in 
his capacity of Colonel Garbett, Deputy Commissioner, 
or in his capacity of Subordinate Judge of thi^ district, 
to come to the conclusion that there was any danger of a 
riot. Not one word is there in the proceedings from first 
to last indicative of such danger, save what is coytained 
in the judgment which we have just read.” 

In an application for the appointment of a receiver 
it is sufficient if a prima facie title to the property over 
which the receiver is sought to be appointed, is made out. 
The fact that a large amount of property is removed by 
the defendant under circumstances which may fairly give 
rise to suspicion during the pendency of a suit in which 
the question of title to that property is to be determined 
is in itself a sufficient ground for the appointment of a 
receiver,* 

It is of course no ground for refusing to appoint a 
receiver that the acts complained of amount to a criminal 
offence, and that a criminal jirosecution is available to the 
petitioner. Where in a suit for partition of the estate of a 
trading joint family, which estate belonged to the plaintiff 
and his brother, the eldest surviving member of the family, 
it appeared that the latter had for some time past misap- 
propriated large sums of money and had thrown the 
accounts into confusion and the plnintiff applied for a 

^ ShamChundOiriv. JihayaRam with, and that the receiver was 

Panfieyt5C. VV. N., 365 (18P4). In to pay for them out of the offer- 

this case a receiver was appoint-. ings he received ; followed in Sr«g 

ed of the property of the shrine RatnDasv. Sfo?tabir I. li. B., 

of Tarakeswar, liberty being given 27 Cal., 279 (1899). And Me as to 

to move to extend the rule on fresh removal of propei^y, GhantUdat^s. 
materials. The Court directeil Jha v. Padmanand Singh J9a^tdv 
that the conduct of the da,ily ^ L. R., 22 Cai., 4^ (1895).^ :/ 

Sh»m was not to be interfered ■ 
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receiver, the Judge dismissed the petition. The order was 
reversed on appeal by the High Court which observed us 
follows : — “ The reason assigned by the J iidge for declining 
to appoint a receiver is that the acts complained of amount 
to misagpropriation rather than waste, and that the |)eti- 
tioners can hereafter institute a criminal prosecution. 
These are clearly not sufficient reasons. Section 503 of the 
Code authorises the appointment of a receiver for the pre- 
servation or better custody of property the subject of a suit. 
Whether property is wasted or misappropriated makes no 
difference for the purposes of this section. The future in- 
stitution of a criminal prosecution will not enable a party 
to recover property that may have been misappropriated.”* 
Nextly, the situation of the property and parties must 
be considered. Where the property is as it w^ere in medio 
in the enjoyment of no one, the Court can hardly do wrong 
in taking possession through its receiver. It is the common 
interest of all parties that the Court should prevent a 
scramble. Such is the case, amongst others, when a 
receiver of a property of a deceased person is appointed 
pending litigatipn as to the right to probate or adminis- 
tration. The appointment of a receiver or administrator 
pendente lite is a matter of course ; no one is in the actual 
lawful enjoyment of property so circumstanced ; and no 
wrong can be done to any one by taking it and preserv- 
ing it for the l^enefit of the successful litigant. But where 
the object of the plaintiff is to assert a right to property 
of which the defendant is in possession or enjoyment the 
case re necessarily involved in further considerations. * 

* Hanwnkyyd . v, Venkatamb- Sidbeswari v. Ahhoysswari 

haya, 1, L. B., 18 Mad., 23 I. L. B., 15 Cal., 818, 822, 

<1894). 823 (1888) ; 

* V. ttom/fini 4 H. B., 1032, manand Singh Bahftdur^ 1, L. B;, 
1033, reteri^ td 'and followed in 22 Cal.^ 459, 464, 465 (1895). 
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In the first place there are the eases in which the 
plaintiff has an admitted interest in the property iii suit 
and in which no case of title arises, but a question does 
arise us to whether the management of the property 
shall be taken from those in possession of it, ^^uch as 
the cases of joint ownership, partnership, tenant 'for 
life and remainderman. The Court will not without 
sufficient grounds interfere with the defendant’s admitted 
right to joint possession and management, though it will 
more readily" do so when the relief is sought as ancillary 
to partition or dissolution, a decree for which will deter- 
mine that right. In the thinl instance cited, the effect 
of an appointment of a receiver wouhi be to disturb not 
merely a j^resent but an exclusive possession in favour of 
a party whose interest is in falnro. Then there are the 
cases of trusts, executors or similar fiduciary relations. 
Here the creator of the trust or testator has himself de- 
clared the person in whom the trust for the administratiou 
of the property shall be reposed. Notwithstanding the 
plaintiff’s interest the Court will ordinarily require a strong 
case to dispossess a trustee or executor who is willing to 
act. In the last class of cases the Court considers the 
question of the party entitled to m iuagement ; in the first 
not merely this question but also the effect of the ap- 
pointment on the beneficial interest of the defendant in 
the property for which a receiver is desired. 

In the second place there are the cases of disputed title 
in which tbe defendant who is in possession denies the 
interest of the plaintiff altogether. Here the Court will 
not interfere by appointing a receiver when a right is 
asserted to property in the possession of a defendant 
claiming to hold it under a legal title unless a strong case 
is made out. And tbe reason is obvious. In such cases 
the Court, by appointing a receiver, interferes with the 
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possession before the title of the plaintiff, which is the issue 
to be trieJ in the suit itself, is inatle out, and should the 
plaintiff fail, the Court may, by its interim interference, 
have caused mischief to the defendant for which the 
subsequent restoration of the property may afford no 
adequate compensation. In such cases therefore it exercises 
with the greatest care a discretion which must be governed 
by all the circumstances of the case. 

Lastly, there are a large number of miscellaneous 
oases which fall within one or another of the above-men- 
tioned subdivisions or partly in one and partly in another, 
according to the facts of the particular case. 

In this Chapter the cases are dealt with in the follow- 
ing order : — (a) where the property is in medio^ (J>) where 
the plaintiff’ possesses an admitted interest, (c) where the 
plaintifTs title is disputed by the defendant claiming umlor 
legal title, {d) miscellaneous cases. 

It necessarily follows from the nature of the juris- 
diction as thus far disclosed, as well as from the purpose 
and object usually had in view in the appointment of a 
receiver pendente liie^ that the remedy is a provisional or 
auxiliary one, invoked as an adjunct or aid to the principal 
relief sought by the action, and not always or necessarily 
the ultimate object of that action. The application for a 
receiver may succeed or fail, and yet in no manner affect 
the principal controversy or determine the final result. 
And in this respect the appointment of a receiver in limine 
bears no closer relation to the action in which this extra- 
ordinary relief is sought than an attachment in aid of an 
action upon a promissory note bears to such action. The 
appointment of a receiver m limine^ therefore, like the 
granting of a preliminary or interlocutory injunction, is 
not an ultimate det^mination of the right or title, and 
the Court, in passing upon the application, in no manner 
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decides the questions of right involved, nor anticipates 
its final decision upon the merits of the controversy ; 
the leading idea upon the preliminary application being 
merely to husband the property or fund in litigation for 
the benefit of whoever may be determined in the end to 
be entitled thereto. The decision upon the application, for 
a receiver pendente lite is, therefore, without prejudice 
to the final decree which the Court may be called upon 
to make, and the Court expresses no opinion as to the 
ultimate questions of right involved. And if the plaintiff 
presents a primd facie case, showing an apparent right 
or title to the thing in controversy, and that there is 
imminent danger of loss without the intervention of the 
(^ourt, the relief may be granted without going further 
into the merits upon the preliminary application.^ In- 
deed, upon an interlocutory application for a receiver, a 
(.^ourt of Equity usually confines itself strictly to the 
point which it is called upon to decide, and will not go 
into the merits of the case at large, since the Court is 
bound to express its opinion only to the extent necessary 

^ § 0, citina amongst other result of a motion of this kind, 

cases, Leattitt v. Yales, 4 Edw., Ch., the general understanding is that 
162. Leamtt v. Yates was a bill it is without prejudice to the ulti- 
mo set aside a deed of trust trans- mate decision which the Court may 

for ring certain securities, and a be called upon to make* Insol- 
motion upon bill and answer for vency and danger to the fund, 
an injunction and for a receiver to pending the litigation, with a 
take charge of the securities pen- primd facie case an<l probable 
dente tite, McConn, Vice-Chan- cause for sustaining the bill, are 
cellor, observes ; The argument or ought to be sufficient hi the 
has embraced all the points which first instance to found an injunc- 
the pleadings are calculated to tion and a receivership* upon, 
present when the cause shall be without going minutely into the 
brought to a hearing for a final merits. My oVkn observation has 

decree; but it does not follow taught me that, in genersl'l, it is 

that a decisive opinion is to be roost prudent and best promotes 
expressed in this stage of the the ends of justice to go no further 
cause upon the rights of all the upon the motion.” 
parties ; for whatever ^may be the 




RBCBIVBHS OF PROPERTY IN SUIT. 105 

to show the grounds upon which it disposes of the ap- 
plication.^ 

When the Court simply refuses at a particuilar stage of 
a case and in a particular proceeding to entertain an 
application, and another application the same as the 
forg(ier one based upon substantially the same allegations 
of fact is made to another Judge, tl)e same reasons exist- 
ing for refusing to entertain it : though the former 
decision is not such as to enable the defendant to raise 
the plea of rps judicata^ Cowvt will refuse to make 
the order asked for. Under such circumstances though 
the jurisdiction of the Court to entertain the application is 
not ousted by the former proceedings, it is contrary to the 
usual procedure and practice of the Court for one Judge 
to make an order which has been refused by another Judge, 
even though arguments should be urged before him which 
were not urged before the Judge to whom the first applica- 
tion was made. If an order is wrongly refused, the proper 
course is to seek to review it, or to appeal from it, not 
to seek to obtain the order by resorting to another Court. ^ 

* High, § 6, Skinmrs Company to prejut^ge the case in any way 
V. Irish Society, 1 Myl. & Cr., 162. we certainly think a fair primd 
See also Conro v. Qray^ 4 How. fade case has been shown to 
Pr., 166. High, § 6, Prosono- exist on the side of the plaintiff. 
fruyyi Deni v. Beni Madhub BaU But as wo have said we do not 
I. L. R., 5 All., 561 (1883) wish to prejudge the case ; and 
[** without in any way antioipat- we must here point out that no 
ing the result of the suit in the evidence on oath has l^een given, 
course of which the order now There are nothing but affidavits 
before us on appeal has been raaile, to go upon ; and therefore the 
etc.] ; Sidheswari Dabi v. Abhoy- view we take upon these affidavits 
eswarii Dabi^ I. L. B., 16 Cal., may entirely be set aside when 
823 (1888) [** Our observations are the witnesses are cross-examined— 
of coui'se based on the limited as cross-examined they will be — 
materials before us and can have do before the Subordinate Judge at 
effect iiponthe ultimate decision the trial.’*] 

iSia Bam Das v. Mohabtr Zkis, 1* * Motivahu v. Premvahn^ I. L, 

JU K.. 27 Cal., 282 (>809;' [*fAir B., 16 Bom,, m (1^). 
though we are. f ar from willing > v - 
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Cases where §19. Where the property is as it were in medio^ in 
the enjoyment of no one, the Court can hardly do wrong 
in taking possession. It is the common interest of all 
parties that the Court should prevent a scramble. A 
leading illustration is to be found in the case, when a 
receiver of the property of a deceased person is appointed 
pending litigation as to the right to [rrobate or administra- 
tion. No one is in the actual lawful enjoyment of property 
so circumstanced, and no wrong can be done to any one 
by taking it and preserving it for the benefit of the suc- 
cessful litigant.^ I n such cases, therefore, the appointment 
of a receiver is almost a matter of course. 

Te^nientary Under the practice of the English Law of Chancery, 
receivers were frequently appointed pending a litigation 
in the Ecclesiastical Court over the j>robato of a will or 
the right to administer an estate. The relief was granted in 
this class of cases, not because of the contest in another 
Court, but because there was no person to receive the 
assets, and it wa.s therefore the duty of a Court of Equity 
to lend its aid for the preservation of the assets pending 
tlie litigation. The Court acted solely with a view to 
the preservation of the property. After, however, the 
passage of the Probate Act, 20 and 21 Viet., C. 77, which 
,, abolished the testamentary jurisdiction of the Ecclesiastical 

(./ourts and established a Court of Probate the Court of 
Chancery, as a general rule, refused to exercise its power 
in such cases where an administrator pendente lite had 
been appointed under the Act, so that a conflict between 
the Courts might be avoided. The administrator in such 
case could do everything that was necessary for the 
protection of the property. There was nothing, however, 
in the Probate Act which ousted the original jurisdiction of 


Omn y. Homan, 4 H. L., 1032-1033. 
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the Court of Chancery, and if an Administrator had not 
been appointed by thf) Probate Court, the Court of 
Chancery appointed a receiver as a matter of cour.se.^ 

In this country also the Courts have power to appoint a 
receiver^ in a testamentary suit.* In this case the Court 
observed as follows ; — 

“In England, the Court of Chancery, in cases of 
<lisputed representation in the Ecclesiastical Courts, was 
in the habit, on a proper case being made, of appointing, 
pendente lite^ a receiver of property the representation of 
the former owner of which was in dispute ; see Wathns v. 
Brent,^ Rendall v. Rendall ,** and since the Court of Pro- 
bate Act, 1857, came into force, the Court of (chancery 
has exercisenl the same power— Pnr/ve v. Seddom} But 
these ^were orders of a Civil (>ourt made in suits filed 
for the specific piirpose of obtaining a receiver. The 
Court of Probate Act, 1857, however, gave authority to 
the Testamentary Court to appoint an administrator pro- 
visionally to take charge of the personal estiite of a 
tieceased person pending any suit touching the validity 
of his will, and to appoint such administrator or any 
other person receiver to collect the rent of and to manage 
his real estate. Those provisions have been consolidated 
and transferred into the Indian Succession Act ( X of 
1865), section 239, which empowers the Court to appoint 
an officer to take and keep possession of the property of 
a deceased person until probate or letters of administra- 
tion are granted. This section, however, is not repeated 
in the Probate and Administration Act, V of 1881. I 

»Kerr, *23-25. 27-29; High. 390-392(1892). 

§ 46 ; Beach, §64. • Myl. & Cr.. 102. 

* Yeihvfant BhagwarU Phatar- ♦ 1 Hare, 162. 
pakar v. Shankar Bamahandra » L. R., 16Eq., 34. 

Phatarpakart I. L. R., 17 Bom.. 


V^shwant v. 
iShanhw, 
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should have no hesitation in acting under this section 
if the will was one to which the Indian Succession Act 
applied, ^nit as the will in the present case would appa- 
rentl}’^ be governed by the Probate and Administration 
Act, 18?^1, it is necessary to look more closely into the 
question.” 

“ The section by which this will would be excluded 
from the Indian Succession Act is section 331, but that 
only excludes from the operation of that Act intestate 
or testamentary succession of Hindus, and does not 
forbid the procedure provided thereby (in the course of 
granting probates, &c.), to be applied to Hindu or other 
excepted wills. See the case of Kokya JJine^ which was 
with r(?ference to a Buddhist will. Why, then, w^as this 
useful provision not inserted in the Probate and Adminis- 
tration Act, 1881 ? My own impression is that the framers 
of that Act having provided in section .55 that proceedings 
in relation to the granting of ‘probate and letters of adminis- 
tration should be regulated by the Civil Procedure Code, 
and knowing the provisions of that Code as to receivers, and 
seeking to avoid the repetitions, in the Probate Act, of any 
provision which was in the Civil Procedure Code, have left 
the appointment of a receiver to be regulated by the provi- 
sions of that (>ode. For these reasons, I should, without 
difficulty, have come to the conclusion that this Court in 
its testainenhiry jurisdiction had power to appoint a receiver. 
Mr. Jardine hfis, however, referred mo to a motion in 
Testamentary Suit No. 11 of 1891, in which Farran, J., on 
the 13th August 1891, refused to appoint a receiver. .There 
is no written judgment, and consequently I cannot ascer- 
tain whether the refusal was on the merits or on a point : 

of law. it was, however, argued that the property of 

! ; - - ^ ■. - ' ■ ■ ■■ ■■ 

* 2 B. L. R., A. C. J,, 79. 




UECBIVERS OF PROPERTY IN SUIT. lOi) 

tlie deceased was not the subject of a suit. Possibly not 
directly, but the present suit is to determine who is to 
have the possession and management of the property of 
the deceased, — in fact, who is to be the person in whom all 
the righiis of the deceased are to vest, and thus become 
the*loii;al owner, [f a suit were brought on the civil side 
to determine who had the right to the possession and 
management of the property, the provisions of the Specific 
Relief Act, I of 1877, would ordinarily require a prayer to 
be inserted for possession of the property, but I cannot 
see the substantial difference, as regards interim remedies 
between a suit in this form and a suit on the testamentary 
side, the result of which will be to declare that, by virtue 
of the provisions of a will, a certain person has the right 
to stand in the shoes of a deceased owner, and thus be 
entitloil to have the possession and management of all his 
propert}'. It seems to me that the property is the subject 
of the suit, in the one case, directly, because possession is 
sought, and in the other, because the decree will determine 
who is to have authority over, and to be entitled to get 
possession of, certain property whitjh is set out in a seliedule 
to the petition for probate or letters of administration. 
Consequently, I see nothing in the law relating to procedure 
which would prevent me appointing a receiver in this 
case without regard to any consent on the part of the 
plaintiff. It is true that the Administrator-Generars Act- 
empowers the Court to authorise and require the Adminis- 
trator-General to take charge of property of deceased 
persons which is in danger, yet I doubt whether this 
provision 'deprives the Court of any other powers it 
may possess ; and, although in many cases the Adminis- 
trator-Qeneral might most conveniently be appointed, a 
receiver might be better in others. In the present case, 
a receiver has by copsdnt" been appointed: fo 
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purposos. Jiiul I, therefore, consider that, if the Court is to 
take any action, it will be better to enlarge the present 
receiver*?^ powers than to enjoin the Administrator-Greheral 
to take possession of the assets of the estate.”* 

In this country where the testamentary and civil juris- 
dictions, whether legal or equitable, are exercised by the 
same Courts, the English cases relating to conflicting 
jurisdictions are not of importance. If, however, an 
application were made for the appointment of a receiver 
of an estate over which an administrator pendente lite 
had at the time of the application been appointed in 
a probate proceeding, such application would probably be 
refused, and if a receiver had already i>een appointed he 
would doubtless be discharged, and the administrator 
allowed to receive the estate. It has been held that a 
Court of Probate has power to appoint an administrator 
if it is just and proper to do so, although a receiver has 
been ap[>ointed by the Court of Chancery in a suit pending 
between the same parties and atfecting the same property 
as the testamentary or administration suit.^ The Courts 
in their testamentary jurisdiction frequently in cases of 
litigation concerning probate or adminiKstration appoint 
an administrator pendente lite instead of a receiver, which 
is perhaps in certain cases the more .correct course. 

While there were frequent instances where the 
English Court of Chancery allowed receivers pending 
litigation as to the probate of a will when the relief was 
necessary for the preservation of the eshite, the fact that 
after a will has been duly admitted to probate, litigation 
is instituted to recall or revoke the probate, does not 

^ Yeshwant Bhagwant Phatar- • Kerr, 27, 28; Henderson’s 

pakar y. Shankar Ramchandra Testamentary Succession in India, 
Phatarpakar^ I. L. R., 17 Bom., IW. " 

390-392(1892). 
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of itself constitute sufficient ground to justify a Court 
of Equity in interfering by a receiver with the possession 
of the ))arties entitled thereto under the probate. And 
this is so oven though the probate issued in “ coinuion 
form ” ^has been ordered into Court, and tlie |»arties 
directed to prove in “ solemn form.”* A special case 
was required to be made out for doing so. The general 
principle was stated to be that where there is a legal title 
to receive, the Court ought not to interfere, unless where 
the legal title is abused or that there is proof that is in 
danger of being so.** So the (^ourt has interfered where 
a fair priina facie case of fraud was made out, or where it 
appeared that the legal right to receive the assets was being, 
or in danger of being, abused whether from insolvency 
or otherwise, or where it appeared that there was no 
executor or administrator in existence with the right and 
power to act as such, notwithstanding that ther(> was no 
improper conduct.^ The Court may also in an application 
to revoke probate appoint an administrator pendente Ute^ 
In the undermentioned case an application was made 
for probate. The petition was received, but the Court 
refused to issue probate as a caveat had been entered and 
ordere<l the matter to be set down as a contentious cause. 
The applicant, therefore, applied for a receiver pending 
the litigation as to the right to probate, and a receiver 
was appointed with the consent of the caveatrix. Subse- 
quently on the grant of probate the receiver was discharged, 
and the caveatrix was ordered to pay all costs occasioned 
by his appointment.^ 

* Newton v. BieketU^ 10 Beav., ^ Indian SuccesHion Act, s. 218 ; 

526 ; High; § 701 ; Beach, § 65 ; Probate and Adminiatration Act, 
Kerr, 25. s. 34. 

• Btr Turner, L. J., in Bwey v. » In the goods of. iMChminarain 

Thornton, 9 Ha., 2M. • Rogla, Suit 4 of 1901, Oal. H, C., 

•Kerr, 25-26. Stanley, .1., 26th March 1901. 
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Oftses where 
plaintiff 
possesses an 
admitted 
interest. 


Joint tenants 
and tenants Jn 
common. 


In the same case the will was alleged to be a forgery ; 
a receiver was, as stated, appointed upon the motion of the 
applicant for probate consented to by the caveatrix. 
Upon judgment declaring the applicant entitled to probate 
the applicant applied for and obtained an order against the 
defendant that the latter should pay all costs occasioned 
to the estate by the appointment of a receiver, the Court 
holding that though the receiver had been appointed upon 
the motion of the applicant for probate, such a course had 
been rendered necessary by the conduct of the caveatrix 
in opposing the will. Directions were given to the Taxing 
Master to ascertain these costs.^ 

§ 20. Nextly there are the cases in which the 

plaintiff has an admitted interest in the property in suit. 
In the classes of cases to be considered no question of 
title in general arises but a question whether the manage- 
ment of the property shall be taken from those in posses- 
sion of it does arise. 

The Court of Chancery following the general princi- 
ples of Courts of law wtis in general, and owing doubtless 
to the equality of right, possession, and user in such cases, 
little disposed to interfere between tenants-in-common or 
joint tenants. But a co-sharer is entitled to possession 
and may therefore not be excluded ; he is also entitled to 
enjoyment of the property in its actual condition and is 
therefore entitled to bo protected from waste. It may be 
stated as a general rule therefore that a receiver could 
not be appointed unless in cases of destructive waste or 
gross exclusion or where the property is of such a itature 
as in the case of mines that its chief value consists in its 
continual working and that this is prevented by disputes 
about the management. The same considerations are 

Judgment reported in 5 C. W. N.. * In’ the' goods of Luehwim- 

cclxi (1901). 6C. W. N., cqlxi 
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jipplicable to the case of teiiaii(3j-ui-conunon in eqiiitablo 
estates. As repjards, the extent of the receivership in the 
class of cases under consideration see Chapter If, ante. 
The order appointing a receiver will sometimes be in 
the alte\mativo that, unless the co-tenant give security 
to account for the ])ortion of the rents due to his co- 
tenant, a receiver wdll be appointed. AVhere some of the 
tenants-in-coinmori are infants there may be a receiver over 
tlie whole estate with <lirection to pay to the ailults their 
shares in the rents. 

While as has been already stated etpiity is generally 
averse to extending the aid of a receiver, as betvvecm 
joint owners or tenants-in-common, yet in cases of mining 
]uoperty or collieries there are from the nature of the 
property stronger reasons why the relief should be 
allowed wluMi there is a disagniemont as to the manage- 
ment of the property than in cases of ordinary real 
estate. The principal reasons for siieli an a])pointment are 
that property of this nature derives its chief value from 
the continued working of th<3 mine, a cossatioA of which 
would lead to considerable loss. Moreover sucli pro])erty 
cannot conveniently l>e carrie<l on by a large number of 
}>ersons, each employing independently a manager and 
workmen. To avoid such complications and embarrass- 
ments, receivers have been appointed of mines which are 
to be considered in the nature of a trade and where tlie 
interest in land wdiich parties take as toiiants-in-cominou 
is in the nature of a trade, a receiver will be appointed or 
refused on the same principles as in partnership cases.^ 

Though persons may liuve surrendered their right to 

joint management they yet have a right to see that 

— ■' — . . — ' ■ ' ■- — — ■»“ 

* §§ 603 — 608 ; Ken\ 96 — in India sffe ^ 78 ei steq,, of the 

98; Beach, §§ 489—491, and as to Author's Law of IiijunctioiiH and 
waste and trespass by co-sharers cases there cited. 

w, n 8 . " 
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their interest in the joint property is protected and to the 
appointment of a receiver if necessary. This principle 
is illustmted by the nudennentioned case’ in which the 
facts were as follows ; — 

Early in the eighteenth century two villages were 
granted by Llie Zaniindars of Sivaganga and Gimtaminiai- 
kannr to the last of the Naik rulers of Madura for the 
jnaintcnance of the rank and dignity of his family, which 
was now represented by the plaintiffs and defendants Nos. 1 
to 23. The property was long managed by the representa- 
tive for the time being of the senior line. In 1814 one 
of the junior members instituted a suit for partition, 
which terminated in a decree declaring the corpus of the 
property to be indivisible and the annual produce to be 
divisible in certain shares. Subsequently in 1857 a 
(M)mpromise was entered into, by which the parties agreed 
to vary the distribution of the shares, but they agreed 
that the management of the estate, indivisible and in- 
alienable, should continue to be vested in the eldest line, 
subject to certain supervision on tlie part of the other 
members. The compromise was long acted upon by the 
family, but in 181)2 the representative of the senior line 
died, leaving only his widow and infant sons. The 
widow, as guardian of the elder sou, then entered on 
the management, and, being Gosha, delegated it to a 
si ranger. 

The plaintiffsrepresentinga junior line now sued for 
the removal of these persons from management and the 
appointment of another manager, alleging both thflt they 
had no right to the managership, and that they had been 
guilty of mismanagement. All the members of the family 

' Kumam Tirumalai jraik v. I, L. 'it., 21 Mud., 310 (1888), 
Dungaru 2*irumulai $auH Kaikt 
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wore made parties to the suit. Tlio prayers of tlie plaint 
were as follows ; — 

Tlijit defendants, Nos. 1 and 24, be declared inca])al>l<‘ 
of inanagini5 tlie affairs of tlie two villagers hereunder 
ineiitioiled in Schedule A, and they and twenty-fifth 
defendant l)e removed from the said management. 

‘‘That the C'ourt be jdeased to appoint first plaintiff 
or other jx^rsons among the family whom the Court may 
tliink fit for the managenuMit of the plaint properties witlt 
all the powers incidental to the tnanagement, such as 
grant of })atta to tlie raiyats, distribution of the income 
among pangalies, &c. 

“ Tliat it be declared that the j)ower of agency grant- 
ed by twenty-fourth defendant to twenty-fifth defendaid 
is invalid and not binding on plaintiffs. 

“ That twenty-fourth and twenty-fifth defendants l)e 
decreed to give plaintiffs personally, and from the estate 
of first defendant, Us. 421-()-9 on account of i)Iaintiff’s 
share of [produce, which they could, on proper manage- 
ments, have got for fasli i:W4 as per Sebednie and 
also produce of subsequent faslis. 

-That the (Jourt be pleased to declare that cowles in 
favour of defendants Nos. 2G to H2 by defendants Nos, 

1 and 24 specified in Schediile B are not binding on 
plaintiff and other members of the family, and to decree 
possession of the hinds ou behalf of the family to whom- 
ever the (3ourt may appoint as manager.’’ 

It appeared that the plaintiffs had not received their 
])roper share of the produce, and the defendants in 
management denied in the pleadings their right thereto. 
Ihe plaintiffs had not obtained a certificate from the 
OoUector xindet the of 1871, and 

^ appQiVyed gmnt of th« villages had been, 

confirmed .as^ to mawt; by ; the British^ i 
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Held (1) Oijit the suit did not fall within the pro- 
visions of Pension Act, section 4, and a certilicate of the 
(’olleotor was accordingly unnecessary. 

(2) That the compromise was binding on the parties, 
and that under the compromise the plaintiffs had eo rlglifc 
tn joint management, and 

(o) Tliat the widow of tlie last manager should he re- 
moved from the managership, and that until on(> of her 
sons came of age, the estate should he managed by a 
receiver ap|)ointe<l from among the members of her family. 
In th(‘ judgment the (^ourt observed as follows : — 

’’ The most material question in the suit which is now 
h‘ft for our decision is, whether the twenty-fourth defen- 
dant sliould not he removed from the management, and if 
sh(^ is removed therefrom, how the management is to be 
<*arried on during the incapacity of <Iefendants Xos. 1 ami 
2 hy minority or otherwise. The setilement of this (jnes- 
tioii <hq»ends very much upon tlic settlement of the (jnestion 
of wind, interest in the estate the members of the fainilv, 
other than defendants Xos, 1 and 2, possess. The Siilior- 
<iinate Judge lias found that the first ami second defendants 
are the absolute owners, and that the other members have 
only a right to maintenance acconling to (he shares agreed 
upon. Hut we cannot concur in this view. The right, 
which the other members of the family undoubtedly have 
to specifie defined shares out of the net income of the 
estate, is certainly greater than t 1 i (3 right to mere 
maintenance. An absolute right to take the rents of 
land ordinarily involves a right to the land itself (see 
Mannose v. G reene}\^ and section loD of tlie Indian Suc- 
cession Act, where the same principle is laitl down)_^ 
Hut, where there is a clear intention that only the profits 


* U R., 14 Kq., 450. 
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of the land are to be taken and not the curpu.<, the 
^^^eneral rule would not apply. Now, here we have 
in the decree in the suit of 181:1, and in the razuiatnak 
(Exhibit C) a clear i)rohibition against the division of 
the corpus which is declared to be impartible. But for 
this» prohibition, the members of this family would 
entitled by virtue of the division of the sliares of the 
produce to a division of tlie lands, and it is only the 
<lecree, which we cannot «piestion, that prevents such 
<li vision. But that the members of the family have a 
common right in the propcjrty is declared in the answers 
by the i)andits. In their first answer, they say that 
th(.^ estate having been granted for the maintenance of 
this family lielongs to all its ilescendants, and in their 
second answer they refer to the property as cointnon to 
all the niBinbers of the tamily. Their opinion so (dearly 
expr(3ssed is no doubt in accordance with the law. So 
that we must view the plaintiffs and defendants Nos. 3 
to 23 as co-owners of the property with defendants 
Nos. 1 and 2. That b(*ing so, thetj would h.ace an equal 
right to maaagcnieat with defendants Nos. 1 and 2, had 
it not been for their own agreement in the razinamah that 
the sole right of management should remain in the eldest 
brancdi of the family represented by defendants Nos. 1 and 
2. That precludes them from claiming such a right now. 
It is urged on their behalf that the razinamah (Exhibit (/) 
itself contemplates a right to joint management. But we 
are altogether unable to read it in that light. It seems to 
us deaf that the only right reserved to the other members 
of the family after placing the sole right of management 
in the senior branch of the family is that of supervision 
only. Although they have thus bartered away their right 
to joint management, fliey yet have a right to see that 
their interest in the joint property is protected^ and they 
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very naturally com plain tbat the affairs of their estate 
ar(i now beino- actually managed by a complete stranger, 
the twenty-fifth defendant, the agent of the twenty-fourth ‘ 
defendant. The twcmty-fourth defendant is clearly not a 
proper person to be entrusted with the manage^ment ol 
the whole estate, for slio is a (Josha lady and is, in cause- 
(j lienee, compelled to omi)loy an agent to do work for her. 
]Moveov(M\ he or sh<i or both together have not only 
omitted to distribute to the |)laintiffs their proper share 
of the ])rodaco of the lami, hut have gone further and 
ilenied their right to it in this suit. These circumstances 
are (piito suflicient to disentitle lier to hold the manage- 
ment any longin’. As the natural guardian of the first 
and second defendants she may be entitled to look after 
ilieir interest, but their interest is, as we have shown, only 
a small ]»ortion of the whole interests involved. We shall, 
therefore, direct her removal from the managership, and 
with ]ier,of 00111*80, the twenty-fifth defendant, her agent. 

It remains to determine who is to look after the estate, 
while the first and second defendants, who are entitled b}' 
right to do so, are incapacitated by reason of their non-age. 
The razinamah contains no provision for a C5;ise like this, 
where the person entitled to manage is incompetent, and 
wo have found that the other members of the family are not 
* entitled as of right to take up tho management. In the 
absence then of a competent hereditary manager, we think 
the proper course will be to direct the appointment of a 
receiver for the proper preservation of tho property, 
until the first or second defendant is competent to nnder^ 
take the duties of hereditary manager. We shall, 
therefore, direct that one of the parties interested in the 
property, either tho first plaintiff or sach a one of the 
defendants Nos. 3 to 23 as is a piajor and othei^isev 
eligible, he appointed its receiver of the 6 stato withdat 
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reimineration, until the first or second defendniit attains 
majority, or until further orders. It will be left to tlio 
Subordinate Judge to select the individual, and lie will 
take security from him to the amount of one year’s in- 
come.”^ 

* 

^ Where parti(?s to a partition suit agree at the outset Rirtition. 
to have a receiver, if the appointment seems reasonably 
necessary to preserve and maintain the rights and in- 
terests of the parties, the Court will act ; and when- 
ever it appears during the prosecution of a suit in parti- 
tion between tenants-in-common or joint tenants that a 
receiver is necessary to protect the interests of all tln^ 
parties, the Court will upon proper a[)plication appoint a 
receiver of the property.^ 

Receivers liave frc(|uently been appointed in this 
country in suits for partition of property. 

The undermentioned case* was a suit for a declaration 
that an indenture (being an agreement to mortgage) dated 
the 13th May 188(J, and executed under tlie authority of 
an order dated the 6th May 1886 by the receiver appointed 
in two pending suits, created a valid charge in favour of 
the plaintiff over the properties spccifieil in the schedule 
to the agreement (being the whole of the joint estate in 
which the defendants were interested), and for an account 
and sale. The present defendants were also parties to the 
above pending suits in which the receiver was appointed, 
and the agreement was executed by the receiver in his own 
name and purported to create a charge on the entire 

* Kumara Tirumalai Kaik v. receiver until the trial, althoiip^h 

Buhgaru Tirumalai SduH Naik, there has been no exclusive occu- 
I.L.R., 2lltfad.,31O(1808). nation. Porter v. Lopes, 7 Gh. 

* Beech, §492? High. §607. In D.,358. 

England under the J udicature Act; • Poreshnath M ookerjee v. Omerlo 

1373, the Court has jurisdioHon in JVMk MUter, I. Ii. R., 17 Cai., 
iE^ l^rtitibn action to appoM a 011(1890), 



120 


HECEIVEBS OF rilOPUnTY IN SUIT. 


Parrshmdt 
Moitbrjif V, 
Oifif i'to Aantk 


property. Tlie agreement was drawn and caused to be 
executed by the attorney for the plaintiffs in one of the 
above suits at whose instance the order of the Cth May 
1886 was obtained and who had the carriage of the order. 
The defendants admitted that the plaintiff advanced 
the money, and that it was applied for the purposes for 
which the Court gave the receiver liberty to raise money, 
but they contended that tlie ()rd(u* was made without 
jurisdiction, that the plaintitf should have made an applica- 
tion in the suit in which the order was made, and that 
the receiver had no authority to bind the parties in his 
own name. The decree in the Lower Court was in the 
plaintiff s favour. 

The judgment of Mr. Justice Trevelyan in the Lower 
Court was as follows : — 

“ Several (juestions were raised by Counsel I'or the 
defendants. It was first contended that the order autho- 
rising the mortgage was made without jurisdiction, and 
was therefore void. Mr. Phillips for one of the defen- 
dants argued tliat the Court had no jurisdiction in a 
partition suit to appoint a receiver, and that it had no 
jurisdiction to authorise the receiver to deal with the 
ju'operty. 1 cannot assent to this argument. I do not 
think there can be any doubt that property sought to ho 
partitioned is the subject of a partition suit ; and if that 
ho so, section o03 of the Civil Procedure Code authorises 
the Court to appoint a receiver. Keceivers have fre- 
quently been appointed in partition suits in this Court. 
Where it is necessary for the preservation of the estate 
it has always, so far as I know, been taken to be law 
in this Court that the Court may authorise th6 receiver 
to charge the property. The Court, if it can appoint a 
receiver, has ample powers to provide for the manage- 
ment of the property ; and if the property is in danger 
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of boin<; lost, the Court has surely power to prevent sneh 
loss by raisino; money on it. The Court eiin deal with 
property wliicli is under its control just as complet(dy as 
the owner of the property can deal with it. How far 
the (.'Oip-t on^ht to allow a sale or a pledge of course 
dejiiMids upon the circumstances of each case. I tliink 
it is clear that tlie (Jourt has jurisdiction. 

*• The next conUmtion which 1 think 1 must notice 
is that this suit does not lie, but the ])laintitr.s remedy 
(ii* any) is by appliiiailou in the suits in which the order 
was made. The lact. that the jdaintiff may havii a 
remedy in those suits does not exclude his remedy in this 
suit. 1 know of no provision of law which takes away 
his remedy, and no such provision or precedent has }>een 
cited to mo. It is by no means clear that the jjresent 
]>laintitt‘ could liavo in the other suits obtained the reliei 
he now setdvs. He mi^ht have in those suits eoinpellcMl 
the drawing up of a formal mortgage, but it may he 
a (juestion Avhother he could have therein asserted his 
remedies under such mortgage. 

“ The next point was that the receiver could not 
have liound the parties by an agreement made in his own 
name. The order of the l<Sth of March 188(1, under 
which the receiver acted, gave him liliorty to laise 
Its. 30,000 by mortgage of the joint estate at such rate of 
interest and upon such terms as he should think fit. Ho 
was also given liberty to execute the mortgage and get 
the same registered on behalf of the parties interested in 
the joint estate. This question can, 1 think, be answered 
by reference to the case of \Vilkimo7i x.Gintf/adhur Sircar'^ 
wliich is* the leading case in this country on the }>ositioii 
of a receiver. Mr. Justice Pliear there points out (p. 488) 


« 6 B. L. K., 48G. 
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that ill his oi)inioii wliatever the receiver rightly does 
with regard to tlic property under his control, he does 
in the character of agent for the owners of the propert}*. 
1 think that this principle applied just as much with 
regard to parties to the suit who opposed his appointment 
or who objected to his receiving particular powers, as it 
does to tlie parties at whose instance ho is appointed or 
set in motion. This being so, the ordinary law of princi- 
pal and agent applies, and the defendants other than 
Kissory Mohun Hoy and Komal Ooomary Dabee must be 
held, liable for the acts of their agent.” 

The plaintiff obtained an onlinary mortgage-dcereo 
lor an account and sale, but no personal decree except as 
to costs, with liberty to apply for an order ibr sale of 
other property, the subject-matter of the suit. 

Five of the defendants appealed. It was argued for 
the appellants that the order of the (>th May 1881) went 
beyond what the Court has power to do, and did hot bind 
the shares of the defendants : that the Court could not 
interfere with the enjoyment of the other co-sliarors, or 
place the whole of the joint estate, out of which the plain- 
tiff sought to have his share partitioned, in the liands of a 
receiver and give tho receiver liberty to raise money on 
the security of the entire estate : that if all tho co-sharers 
desired it, a receiver might be appointed in cases of 
necessity. 

The judgment of the Court of Appeal (Petheramy. 
C. J., and Pigot, J.), was as followvS ; — 

“This is an appeal by five out of a numerous body 
of defendants in an action brought to enforce a charge 
upon certain estates belonging to all the defendants joints 
ly, and which the plaintiff contends was created by a deed 
dated 13th May 1886, executed by Mr. Broughton in the 
character of receiver, he having been appointed receiver 
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of all the estates in question by tin order of this (H>nrt, 
dated 18lh Marcli made in two consolidated suits 

which were then pending between the various defendants to 
the present suit, for the partition of such estates, and wlio 
had, by another order of this Court, dated (Uh May J 88(1, 
bciii^n authorized to raise the sum of Its. o0,6()() on the se- 
curity of the estates, whicli had been so placed in his hands 
for the purpose of paying the putni and moiirasi rents whicli 
had fallen due on 1st May 188<». Xeither of the present 
appellants was seeking partition in cither of the two 
consoHilated suits, and the applications upon which the 
orders in question were made were resiste<l by them and 
were made adversely to thciii, notwitlistanding siieb resist- 
ance- The facts are not in dispute, and the ejuestions 
which have boon argued before us on this appeal are (1) 
whether the Court has jurisdiction to place; the whole of 
a joint estate out of which a ]>laintifl: seeks to liave his 
share partitioned, in the hands of a receiver ; an<l (2) 
wlietlier it has any jurisdiction to order that a receiv'er 
so appointed shall be at liberty to raise money on the se- 
curity of the whole of such joint estate. Jt is clear that 
if the Court had jurisdiction to make the orders, no ques- 
tion can bo raised in this suit as to their correctness, they 
having been mado by a Court of competent jurisdiction 
in the course of other proceedings and being now existing 
orders of such Court. 

“The first question mainly depends on the meaning 
to be given to the words " property the subject of a suit ’ 
in sfeotion 503 of the Code of Civil Procedure, when 
the suit is one for the partition of a joint estate, Mr. 
Phillips* for the appellants has contended that the sole 
purpose of such a suit being to give the plaintiff posses- 
sion of a divided ^are^ and for that purpose oiily to 
divide the joWt propferly which is 
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ilie subject of the suit is the {)laiutif5*’s share, whether 
joint or divided, and tliiit the Court has no jurisdiction 
to place anjdhiug more than that sliare in the hands of 
a receiver. For the plaintiff it was contended that the 
j)roporty in suit is the wholes joint estate, inasiu/ich as 
until it has been partitioned the plaintiff has an intei\jst 
in every portion of it. I think that the contention of 
the plaiiitiflE must [uevail, as not only is he interested in 
every portion of the. joint property before it is partitioned, 
but by the [lartition the title of eacli of the joint owners 
is changoil. the decree l>eing carried out by mutual eon- 
vpyauces between the joint owners of the interest of the 
others in the several shares allotted to eacdi. This view 
appears to bo in ae^cordaiice with tlie practice of this 
(loiirt, as it seems that receivers of the entire joint estate 
have been appointed in partition suits, and is also in 
accordance with the practic'c of tlie Court of Chancery 
in England acting under the Judiciatiiro Act, 1873, sec- 
tion 25, sub-section 8 — see PoHer v. Lopes^^ and with the 
practice of that Court before the passing of that Act 
{Searle v. Smales^)^ even where there Iiad been no ex- 
clusion. 

‘•The second (piestion depends on the meaning of 
section 503, sub-section {d). lly that sub-section the 
Court has powers to grant to a receiver such powers for 
the i)rotection, preservation, aivl improvement of tlie 
property as the owner himself has. It is in my opinion 
clear that when it is decided that the property in suit 
means the entire joint property, it follows that the words 
‘ the owner ’ at the end of the sub-section must mean 
the whole body of owners to whom the joint estate be- 
longs ; and what we have to decide is, whether a power 


* L. R., 7 Oh. D.. m 
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to raise money on tlie property itself ma// be necessary for 
its own preservation. In consirlering this question, w(^ 
must have ro^jard to the conditions under which estates 
are held in this eonntry, one of which is that tliey are 
liable tq bo sold it the rents and revenue due upon them 
arc^notpaid, and when that fact is appreciateil, it is ap- 
parent that the power l.o take the estate out of the hands 
of the owners and to phua* it in the hands of a receiver 
wilii power to do wliut is necessary for its [protection, 
must include a j)Ow<‘r to raise money to pay n*nt or 
revenue when it is nec(?ssary to <lo so ; and to hold other- 
wise would be to bobl that a. receiver ap[)ointed to [protect 
the estate could not iiiterterf? to prevent its b(‘ing lost to 
the [parties interested, although his appointimmt put it 
out of their [power to [protect it themselves. lApr these 
n*asons 1 think that this suit was properly deereepl, and 
this ajppeal must he dismissed with costs.* ” 

It may be observed that there is in general nothing 
[peeidiar in the nature of the various estates in real 
[•roperty which is sutticient to affect tlie discndaon of 
the Court in a|)[Pointing a receiver, hut some of the 
authorities involving tlie estate of a life tenant and in 
which the Court has interfered to protect that estate in 
iavonr of the lemainderman may be nd’erred to here.- 

Waste on the part of a Hindu widow in possession 
being proved, it is not competent to the (kpurt to [uit the 
reversioner into possession assigning maintenance to the 
wirlovv. A manager,, who may be the reversioner if a tit 
person, should be aippointed to the estate accountable to 
the Court.^ 

> Por^sh Nath Moakerjea v. • MimU Maharani v. Nanda 
Omerto Nath mtUr [IWJ, 1. L. Lai Muter, I 13. L. K., A. C. J.. 
R, 17 Cal.. 6U. • 27 (1868). 

» Beach. § 488 ; Kerr. 75, 76. 
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As it is not the ])rovince of the Court to create a 
co-pa rtnersbij), so it is e(pially foreign from its functions 
to conduct its business. It never could have been 
contemplat(?d that a ( join t of Chancery should become the 
superintendent of the private affairs of individusds. Its 
legitimate province is to adjust the rights and settle Ithe 
disagreoinonts of jiarties growing out of such transactions.^ 
As a general rule, therefore, a receiver will not be ap- 
pointed unless dissolution of the partnership be sought,^ 
though cases have arisen in which the Courts have appoint- 
ed receivers though dissolutiou was not sought.® The 
Court does not, in gimeral, interfere for the management 
of a partnership except as incidental to the object of the 
action to wind up the concern and divide the assets.* 
Were the (jourt to adopt any other rule it might, in the 
language of Lord Eldon, make itself the manager of 
every trade in the Kingdom.® It is not the province 
of the Court to become the superintendent: and manager of 
the private business of litigants, hut a receiver may he 
directed to continue tlie business a sufficient length of 
time to enable the f)ourt to determine the rights of 
the parties’ litigants. While, therefore, tlie Court will 
not sanction the permaueuior continued management of a 
partnership business in the hands of a receiver, he may, 
in a proper case, be allowed to continue the management 
of the business pending legal j>ro(!eedings for a dissolution 
in order that the goodwill may he preserved to the ulti- 

» Mlm V. Uawlmj, G Fla.. 14(i % Hall v. Hall, ?upra 

(Anicr.), per Dupont. J. : [tlueatened desti'uctionof parinei- 

§ 4S0, concern or whore the ques- 

• Hijjli , § iwQ ; Kerr, 78 ; Goodman t ion was of recei p t of rudney only]; 

V. Wliikomb, 1 J. W., m); Hall Medwin v. Hifchmin, 4f }j. SJfiO 
V. Hall, S Mac, & G., 79 ; llobe?is v. [seeurinK of property pending 
fc’bii?rAanff, Kay, US. , dispute Vetween partners], 

• See Consl, v. HarrU, Turn. & ♦ IVa/m v. Taylor, 15 Vea., J3. 

XU, 4SG, a peculiar caj<e ; Kerr, 79 s * Goodman v, }yMlcombt supra. 
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jnute purchaser anJ its full value be realized by the 
partners at a final sale and to j^revent great loss to the 
parties.' It is not necessary, however, in order to induce 
the Court to appoint a receiver that the action shouhl 
express!^'' pray for a dissolution. It is enough that it 
be 4)lain that it is necessary to put an end to the con- 
cern.* On the other hand, it is obvious that the nier<^ 
fact that the action may pray a dissolution is not a 
sufficient ground for the appointment of a roeciver. 
The rule may be stated in general terms that to warrant 
a receiver in j)artuorsliip cases such a state of facts must 
be shown by the party complaining, as if proven at the 
liearing, will entitle liiin to a dissolution.^ The doctrine 
is stated l)y Lord JSldon in Goodman v. W/dteomh^^ as 
follows : — This is a bill fiknl for the purpose of having 
a dissolution of the jtartnership deedared, and if the Court 
<*jiu now see that that must be done, it follows very 
much, of course, tliat a receiver must he appoint<?(I. 
lUit if the case made stands in such a state that tlie 
Court cannot see whether it will be dissolved or not, 
it will not take into its own hands the conduct of a part- 
nerslii[» which only may be dissolved. It maj be a ques- 
tion whether the Court will not restrain a partner, if he 
has acted improj)erly, from doing certain acts in future, 
but if what be has done does not give the other party 
a right to have a dissolution of the partiiershif), what 
right has the Court to appoint a receiver and make itself 
the manager of every trade in the Kingdom The Court, 
therefore, will only act if it sees there is an actual present 
dissolution arising' from the acts of the parties or that at 

' High, g 4SU, 481. ; 

^ Kerr, 80, Bl. v 

^ SmUhw Jeyes^A Bija/., , 503 ; 

O 0 otJn\an \\ 1 J, & W., 
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tlip heiiring it will cUssolv’e tli« partnership.^ Inasiiiiich, 
liowever, as fclie very basis of a partnership is the matiial 
eonlifleneo reposed in each other hy the parties,^ the 
(Jourfc \vill not, as a matter of course, ap])oint a receiver 
even wliero a case for dissolution is made, “I Jiave 
fre<piently disavowed,’’ said Lord Eldon, ^ “as a prino'ple 
of this (.yourt tliat a receiver is to he appointed nierehj 
on tlie ground of a dissolution of a partnership. There 
must he some brcacli of tlie duty of a partner or of the 
<‘ontract; of partnership.” Wlieii, liowever, in addition 
to the fact of a dissolution or ri^ht to dissolve soim^ 
special "round is shown as that the member of the firm 
against whom a recoiv'er is sou^lit has done acts inconsist- 
tmt with the duty of a partner and are ol*a nature to destroy 
mutual confidence : whore there is misconduct forfeitiuii: 
personal rioht of intervention in the partnership affairs, 
such as eolludiii" with the debtors of the firm, carrying 
on separate trade on his own account with the partnershij) 
property, makiii" away with assets, mismanagement 
einhingoring the whole conc(?rn, possible loss to partnership 
funds and generally if one of the partners has acted in a 
manner inconsistent with the duties and obligations which 
are implied in every partnership contract ; in all such 
cases a receiver will be ajipointed.'’' The unwillingness of 
the f ’ourt to appoint a receiver at the suit of one member 
of a linn against anotlier being based on the contidoiico 
originally reposed in each other by the parties, the ground 
of the rule has no longer any place if it appear that the 
coufideace has been misplaced as where a defemlant by 
false and fraudulent representations induced the phiintift* 

^ BaMer v. 28 Ij. J. Ch., 10 Ves., f5l. 

169 ; Kerr, 82. • In Hardintj v. Glover y 18 V^cs., 

* Phillips V. AtkimoHy 2 Bro. 281, ^ 

C. 272 ; see Pearovk v. Pearovky * Kerr, 80, 87, 88. 
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to enter into partnership. There is also a ease for a 
receiver even although there be no misconduct endanger- 
ing the partnership assets if one partner excludes another 
partner from the management of the partnership affairs.* 
“ The iflost prominent point,” said Lord Eldon, “ in 
whi^h the Oourt acts in appointing a receiver of a partner- 
ship concern is the circumstance of one partner having 
taken upon himself the power to exclude another partner 
from as full a share in the management of the partnership 
as he who assumes that power himself enjoys.” 

To entitle the plaintiff to relief, the partnership must 
be established either by the admission of the defendant or 
other competent proof as otherwise the sole property of 
the defendant might be tsiken from him, his business 
broken up, while in the end it might appear that there was 
no right on the part of the plaintiff* even to an account. 
The burden of proof rests, of course, upon the plaintiff*. 
But it would be opening the door to a great deal of 
wrong to hold that by simply denying the existence ol‘ 
a partnership a party in possession can secure the rejec- 
tion of an application. In other words, the mere denial 
by the defendant partner of the existence of a partnership 
is not sufficient to prevent the appointment when the 
Court is satisfied from the evidence in support of the 
application that the partnership relation exists.® 

The doctrine relating to exclusion is acted upon 
where the defendant contends that the plaintiff is not a 
partner, or that he has no interest in the partnership assets.'*' 
Inasmuch as the Court will not appoint a receiver against 

* /&., Beaoli, § 673. v. Dufaur^ It'S Beav., 40; High. 

■ Const V. Harris. I Turn, & §§ 523—529. 

see alaoWiisonv. Green- “Beach, § 668 ; High, § 479; 
wood, 1 Swanst., 481 : but pai^tners Kei*r, 89. 
may by contract provide for an “ Kerr, 88. 
exclusion in certain cases, Blaksmy 
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ii partner unless some special ground for doing so can be 
shown, it follows that in a firm of several members there 
is more difficulty in obtaining a receiver than in a firm 
of two. For. the appointment of a receiver operating in 
fact as an injunction against the members, th^re must 
be some ground for excluding all who oppose the appli- 
cation. If the object is to exclude some or one only 
from intermeddling the appropriate remedy is rather by 
injunction than by a receiver.^ The death or bankruptcy 
of one of the members of a firm is not of itself a ground 
for the appointment of a receiver as against the surviving 
or solvent partner or partners. In such case the right 
to wind up the concern is vested in the surviving or 
solvent partner or partners, and before the Oourt will 
interfere, some breach or neglect of duty on their part 
must be established. But the representative of a deceased 
partner and the assignees of a bankrupt partner are not 
strictly partners with the surviving or solvent partner or 
partners. It is consequently a matter of course to appoint 
a receiver when all the partners are dead, and a suit is 
pending between their representatives or where such 
appointment is sought by a partner against the represent- 
atives or assignees in bankruptcy of his late co-partner.® 
If the partnership is already dissolved, the Oourt usually 
appoints a receiver as a matter of course.® The Court 
has jurisdiction to appoint a receiver of a partnership 
business with a view to selling the business as a going 
concern, notwithstanding that the partnership has expired 
in pursuance of a provision to that effect contained nn the 
partnership-deed.* 

.‘Kerr, 89. partner v. § 580. 

' ife., 84,85 ; High, § 530; Beach, • Pini v. Roncorni, 1892/1 Ch., 
§§ 672, 681, and as to receiver ap- 037. * 

pointed in interest of retiring f Y'aj/tor y. iVWfiftf, 39 Oh. D. , 538, 
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Lord Ljtngdale described the position of the Court in 
partnership cases as follows “ Where an application 
is made for a receiver in partnership cases the Court is 
always placed in a position of very great difficulty ; on 
the one^hand, if it grants the motion the effect of it is to 
put ^ an end to the partnership which one of the parties 
claims a right to have continued ; and, on the other hatuh 
if it refuses the motion, it leavevS the defendant at liberty 
to go on with the partnership business at the risk, an*! 
probably at. the great loss and prejudice of the dissenting 
party. Between these difficulties, it is not very easy to 
select the course which is best to be taken, but the Court is 
under the necessity of adopting some mode of proceeding 
to protect, according to the best view it can take of tlie 
matter, the interests of both parties.^ 

Assuming that the Court thinks lit to grant the 
application, it will appoint the Court Receiver or some other 
third party or more ordinarily one of the parties th<nn- 
selves to bo the receiver. If the partner actually carrying 
on the business has not been guilty of such misconduct 
as to have rendered it unsafe to trust him, the Court 
generally appoints him receiver and manager with se- 
curity, but without salary, or makes a reference to enquire 
who shall be appointed, leave being frequently given for 
each partner to propose himself* A partner who is 
appointed receiver becomes the officer of the Court and 
must be regarded accordingly ; but while his appoint- 
ment protects his operations and gives him power to have 
recourse to the Court for assistance and advice, it does 
not enable him to do that which the cKisting agreements 
or convenlioiis between the parties do not jastify.* 

V 6 TBeav. , : : • 91, 92 ; H $ 540* 
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The first and principal duty ot a receiver in these 
cases is, as in general in other eases, to collect and 
reduce to available funds the debts and eftects of the 
partnership, and the partners may be coinpodled upon his 
motion to pay over collections made by them pripr to hi*^ 
appointment.^ Unless there be no necessity or it would 
occasion inconvenience, the order directs the other {)art- 
ners and all other parties to deliver over to the receiver 
all securities in their hands for such estate or property" and 
also the stock-in-trade, and effects t)f the partuershii), 
together with all notes and papers relating thereto. 

A receiver may, by the order of his appointment, 
be directed to act personally in the business, to collect the 
debts and pay taxes and other charges and to sue in tlie 
name of the partners. Where one of the partners is ap- 
pointed receiver and as such makes collections, he has no 
right to withhold them upon the ground that they sire due 
to him persomilly inasmuch as such an act would be in 
violation of his trust. Where the Court has taken posses- 
sion of property in litigation, and has continued its use 
for a considerable period, it may, at any time, refuse to 
go on with the business on account of the inconvenience 
and unfitness of such a proceeding and direct a sale.* 

In many cases the appropriate relief will be rather 
by injunction than by receiver. It does not follow^ that 
because the Court refuses to appoint a receiver, it will 
also decline to interfere by injunction, or that because 
the Court will grant an injunction it will also appoint 
a receiver. The Court does not act upon the -same 
principles in granting injunctions and receivers in these 
cases. For when the Court appoints a receiver of a 

> Beach, § 585. r>38-55*i. 

• Beach, §§ imSSS. §§ 
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{iijrtnership, it takes the affairs of the partnership out of 
the hands of all the partners and entrusts them to a 
manager of its own appointment ; whereas in granting 
an injunction the (^ourt does not take the affairs of the 
partnership into its own hands, but only restrains one or 
mote of the partners from doing what may be com})lained 
of. The order for a receiver exchalcs all the partners 
from taking any part in the management of the coneeru ; 
wfiereas the order for an injunetioii merely restrains one 
of the partners who may have acted in broach of the 
})artnership articles, or may have otherwise misconducted 
himself from continuing to act in the way complained of.^ 

The appointment of receivers is frecpiently necessary Trusts, 
in (;as(5Sof trusts either express or implied as agsiinst trus- 
tees and persons occupying fiduciary relations. A large 
number of cases may be <dted and digestcKl under other 
titles which involve a receivership of trust ))roperty. 
clinch cases are properly here dealt with as illustrate or 
elucidate some phase or other of the subject as specially 
modified by the consideration that the property of which 
the receiver was appointed was property affected by a 
trust. So, strictly speaking, many of the cases in which 
relief is granted by appointing a receiver over corporations 
are dependent to a considerable degree upon the doctrine 
of trusts, the officers of a corporation occupying a fiduciary 
relation towards its shareholders ami creditors, and the 
abuse of their trust constituting a IVequent ground for 
interference. The subject is - here considered in its 
application to cases of express trusts, such as those 
created upder wills, cases of executors and administrators 
of infancy and lunacy.* The jurisdiction is not, however, 

* Kerr, 77-7S. See Author’s Iaiw * High, § 602 ; Beach, § 589. 
of Injunctions, 272-277. 
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confined to cases of express trust. In the case of mis- 
conduct by trustees the Court will appoint a receiver as 
well where the trust arises by implication as where it 
is expressed. So where a testator had bequeathed the 
residue of his estate to his widow, stating in his 'will that 
he had done so “ in perfect confidence that she 'will 
act up to those wishes which I have communicated to her 
in the ultimate disposal of my property after my decease,” 
the Court being satisfied on the evidence that the bequest 
had been made on the faith of a promise made by her that 
she would dispose of the property in favour of the plaintitFs, 
the natural children of the testator, and that an implied 
trust was accordingly raised in their favour granted a 
receiver of the estate on the death of the widow against 
the heir-at-law of the real estate and the second husband 
of the widow.‘ And where a tenant for life of leaseholds 
is bound to renew, he is in such case clothed with the 
character of a trustee ; and if by his threats or acts he 
manifests an intention to suffer the lease to expire, the 
Court will appoint a receiver in order to provide a fund 
for renewal.*^ 

In general it may be stated that the Courts are 
averse to the displacement by a receiver of a trustee under 
an express trust unless for good cause shown, the under- 
lying principle being that the estate has been vested in 
the trustee by the creator of the trust, and it is for-: 
him to say in whom the administration of the. trust shall 
be reposed. Even in the days of separate jurisdictions 
Courts of Equity were no more inclined to exercise their 
power, whereas in the case of trusts they had exclusive 
jurisdiction than in other cases, it being held tlwt tber|^- 

» (Running, 7 Sim., * Kerr,22 : r.. 
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must appear the same substaatial grounds for the exercise 
of the jurisdiction in these cases as in those in which the 
cause of action was one peculiarly at law. And this was 
held to be especially the rule in the case of express trusts 
on account of the confidence reposed by the donor in the 
trflstee.^ So, as a general rule, the poverty or insolvency 
of a trustee, especially if it existed at the time of the 
appointment is not a ground for a receiver, unless there be 
in addition thereto some danger or loss to the estate 
for the creator of the trust selected his trustee with 
knowledge of such facts. But an actual adjudication 
presents much stronger ground for relief, and if a sole 
executor or trustee becomes bankrupt there is a case for the 
appointment of a receiver on the ground that there is no 
person to protect the assets, the assignees of the bankrupt 
having no power to interfere with the trust estate.® On 
the same principle it is no sufficient ground that one 
of several trustees has disclaimed : for such disclaimer 
does not affect the estate of the others, and the ereatoi of 
the trust must be presumed to know what the legal conse- 
quences of the death or disclaimer of some of them must be> 
Where, however, a proper case is shown to exist the 
Court will interfere. The general ground upon which a 
receiver is appointed in this class of cases is that the trust 
estate is in danger because of the w^aste, misconduct or 
mismanagement of the trustee. A receiver will be 
granted if there is any danger of loss, imprope 
disposition of assets, improper management, breach of 
trust/ omission to perform, bias in favour of one of the 
contending parties, denial of the trust, refusal to pay 

I*.. ■ I ■ I. ■■-.■Ill i n . HIM.. . M l..— .-^1 

. * f 589* ^ 1 Ch., 335; Jtg Hop- 

•High,! 711; Kerr, 18 • Kerr, 16, 18. 

CtAham^ I.. It, 1 Ch. At^p., ^ ; 
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and removal from the jurisdiction, fraud, refusal to act, 
unfitness, withholding of trust funds ; where some of 
several trustees are acting separately and against a 
dissentient trustee ; where the trustees cannot act 
through disagreement and the like. But it is not suffi- 
cient that the trustees are poor or in mean circumstan6es, 
or that one of several trustees is inactive or has gone 
abroad.* So where land was devised to a trustee to hold 
and manage it, and to pay the rents and income to certain 
beneficiaries, the insolvency of the trustee and his 
misapplication of the proceeds of sales of the j)roperty 
and his failure to apply the income in accordance with the 
terms of the trust and his appropriation of such income to 
his own use was held to be ground for the appointment of a 
receiver in an action by the beneficiaries for an accounting.^ 
In general it may l)e stated that while the Court will, 
in a proper case, dispossess a trustee of the trust estate hy 
appointing a receiver, it will not do so on slight grounds, 
it being for the creator of the trust and not for the (^ourt 
to say in whom the trust for the administration of the 
pro])erty shall be reposed, A strong case must he made 
out to induce the (,^ourt to dispossess a trustcH^ who is 
willing to act : and if there be no danger to property, and 
no fact is in evidence to show the necessity of interfering 
by appointing a receiver, the Court will not appoint one. 
The application must be based upon an abuse of trust, 
or such conduct upon his part as leads to the conclusion 
that an abuse is imminent.*^ 

A receiver may, of course, be appointed if all the 
cestui que trustent and the trustee consent, or if one of 
several trustees* disclaims and the other trustee consents. 

* Kerr, 16-22 ; High. §§ 694-697 ; 220 (Ahier.). 

Beach, §§ 589-595; et U)i casas, • Kerr. 15 ; Beach, § 597. 

* AllbrighiY. AUhrightn^\^,C.^ 
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The same principles apply where a])pliciition is made Executors ami 

. , . ' i ' .1 • ..sKlininistrO' 

to appoiiU a receiver oi property in the possession ot i„rs. 
an executor. The jurisdiction, thougli well established, 
is nevertheless exercised with caution, and the Courts are 
averse *to orantine reliet, unless in pressing cases, since 
it fs for the testator to say in whom the management of 
his estate shall be vested after liis de(!ease. The executor 
^Yill not he displaced ii|)on slight grounds, and a strong 
case must he made out to warrant, the appointnamt of a. 
receiver wliere the executor is willing to act. Where, 
however, the circumstances nhove-meiitioned exist such as 
would justify the appointment as against a trustee and 
where the abuse of trust is manifest, and it is plainly 
apparent that there has heen serious waste ami misappro- 
priation of the funds, relief will \m granted ; espeinally i.s 
this true when the mismanagement, is shown not in 
a single instance but from an habitual course of deal- 
ing, involving the property in danger. The ( 'Ourt in 
such cases treats an executor like any other tni.stee, 
and will take from his hands the management of 
the trust if he has been guilty of waste and gross inis- 
irianiigement.* It is not sufficient that the executors are 
poor or in mean circumstances ; and though if a testator 
has selected an insolvent Viehtor as his executor with full ' 
knowledge of his insolvency, the (Jourt will not on that 
bare fact alone interfere yet hankrupt(jy of a sole 
executor is a ground and it will not inferred from 
the circumstances of the will having been made some time 
before the insolvency, and not altered afterwards, that the 

* High, *§§ 706-708 ; Kerr, 15. case is, however, different if an 

Hajizahai v. Kazi Jbdfd Karim ^ executor or administrator be 
I. L. H., 19 Bom., 88, ^ (1898). proved to be of bad character, 

* i^ldddon V. Ston&mnnt l^add,, d rtinken habits and great poverty : 

143« ; Staintan v. Carron Co., 18 KemrUt v. PrythttruK 12 Siin., 36. 

Beav., 146, 161; High, g 709 ; the ^ v. ante. 
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testator had a deliberate intention to entrust the manage- 
ment of his estate to an insolvent executor and the 
practice of not appointing a receiver where a testator 
has selected as his executor an insolvent debtor, with 
knowledge of his insolvency, has not gone so«^ far as 
to permit a person against whom there is evidence' of 
insolvency, to prevail against creditors claiming to have 
the property secured for their benefit, when it is not more 
than sufficient to pay them.* If a sole executor resides 
abroad or be abroad, and the beneficiaries are unable to 
obtain an account from the person left in control of 
the property during the executor’s absence a case is made 
out for a receiver.* The principles governing these 
cases and the nature of the evidence required are clearly 
stated in the judgment of the Court in the case of Haines 
V. Carpente't^ in which Woods, J., said: — 

‘‘The party in possession of the property for which 
a receiver is asked is the executor named in the will 
of the testatrix, who has qualified in the probate 
Court and given bond for the faithful discharge of his 
trust. Under these circumstances, the Court should not 
displace him upon light grounds. And though a suit be 
instituted by a party having an interest in the estate it 
^does not follow that the trust cheated by the testator is to 
be set aside. A strong case must be made out to induce 
the Court to dispossess a trustee or executor who is 
willing to act. The grounds upon which this Court is 
asked to dispossess the executor and turn over the property 
of the succession to a trustee, are that Carpenter,' the 

• ; v. Hawk, from the jurisdiction, ' Ex parte 

5 Madd., 46. OaHuchat, 1 Hill Eq., 14S(Amer.), 

• Oldfield V. Cohbettf 4 L. J. Ob. in Hi^h, § 712. 

N, J«»272. ♦ 1 Woods, S^2(Amer,), cited in 

• Ken*, 20; as to the removal High, pp. 664, 665; 

of an excctftor or the trust estate ■ 
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executor, is unfit and incompetent to manaf^o and success- 
fully control the estate ; that ho has only cultivateil a part 
of the land susceptible of cultivation, when, in the opinion 
of the complainants, all of it should have been cultivated ; 
that ho is endeavouring to defeat the bequest to the said 
Bsfptist Church by depreciating the value of the estate, 
and that he is coufederatiiig with said Elias S- Dennis to 
institute fictitious suits against the estate, in order to 
sweep away its assets. These charges are not directly 
made, but are stated on the information and belief of 
complainants, and they are not supported by a single 
affidavit to any fact. The application to appoint a 
receiver must be supported by evidence showing that the 
appointment is necessary. There is absolutely no testi- 
mony to support the application in this case. It is true 
that one of the complainants swears to the bill, but in 
doing so he only swears that he has been informed of 
and believes certain statements in his bill. This is not 
evidence, and gives no support to the application. The 
fact is that the Court is asked to appoint a receiver, in 
this case, on mere rumour, without any proof showing the 
necessity of the appointment. But even if the fact were 
established that the trust property was in danger, that, of 
itself, would not be sufficient. It must be further shown^ 
that the party in possession's irresponsible. There is no 
proof that the executor is irresponsible, or his bond insuffi- 
cient, nor is there any averment in the bill to that effect. 
The motion for a receiver must, therefore, be averruled,” 

* The rules of the Court of Chancery adverted to have 
beeii held not to be applicable to tlie case of an executor 
of the will of a Mahoiiiinedan, In England, where those 
rules iirevail a ti^tefepr by hie will of what is 

absolutely his among the objects of his bounty ; he has, 
thei^fbr^ % chooafe; ;Who shall distribute that 
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bounty among those who can claim only under the will. 
But a Mahommodan testator cannot he(iueath more than 
one-third ol* his |)roj)erty, in any case without the consent of 
his lieirs, and the executor has not only to distribute that 
one-third among the legatees, hut also the remainiiig two- 
thirds amongst the heirs who claim adversely to the will ; 
consequently there is not the same reason why the appoint- 
ment of a Mahoininedaii testator of an executor should 
receive the same consideration as tin* appointment of an 
executor by an Englisli testator does in England.^ 

In the same case it was held that a suit by the testa- 
tor's widow for administration of the estate was sufficiently 
well constituted for the purpose of a motion for a receiver, 
although only the executor who luid acfceil was made 
defendant, the other two executors not being parties to 
the suit. The Court, however, expressed no opinion as 
to whether it might not be necessary, or at any rate 
advisable, to add the other two executors as defendants 
before the suit came in for hearing. 

The case of an administrator is different from that of 
an executor in tliat the latter is a person fixed upon by the 
testator himself, whereas the former is merely the next-of- 
kin or other person entitled in intestacy taking his grant 
from the ('ourt. For these reasons the above-mentioned 
rules do not apply, and it is stated that in the instance of 
an administrator the Oourt does, upon a slight case, 
appoint a receiver.^ It would be [irobablj^ more correct 
to say that while in this, as in all other cases, sufficient 
ground for relief must be shown, yet the case wffiich is 
required, is not the strong case which must be shown when 
the appointment is desired as against an executor. 

^ Hajizahaiv. Kazi Abdul Karim, • Bennet, 33, but Beach, 

I. L. H.. 19 Bom., 83, 85 (1893). §.596. 
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The pro|)erties uiul interests of infants were under lufanoj 
the peculiar and exclusive care of the Court of Chancery, 
it being a long established rule that infants are to 
be favoured in all things which are for their benefit, 
and nc^t prejudiced by anything to their disadvantage.' 

Th^ property of infants is generally vesteil in, or in the 
possession of, guardians and trustees. It has been held 
that guardians appointed by will under the statute in that 
behalf are hut trustees, and that if it appear that the 
estate of an infant is likely to suffer by the conduct of 
his guardian, the Court will interfere and appoint a 
receiver upon the same principles upon which it interferes 
in the case of trustees and execntors.*^ The Court will, 
upon a proper case being made out, protect (even against 
the father if the latter be insolvent, or of bad character, 
or there be danger of loss) the estate of an infant by 
appointing a receiver and will consider chiefly what 
would be most beneficial to his interests. If there be 
no testamentary guardian, or the latter declines to act, a 
receiver will be appointed on a proper case being made 
out.® The appointment of receivers for the protection of 
the property rights of infants, as against executors or other 
persons occupying fiduciary relations towards the infant’s 
estate, rests upon the general doctrine of trusts already 
discussed and is governed by the same general principles. 

The necessity of protecting an infant’s property and estate, 
when it is not vested in a trustee, but is in the adverse 
possession of a person hostile to the infant’s interests, 
may* afford sufficient ground for the interference of 
equity by a receiver. So where an infant bought goods 
and mortgaged them to secure payment, and, upon 

> Bennet, ‘ie. * P. W„ 704 •, Kerr, 14. 

* Duke of P^atiforty. Berty^ I •Kerr, la, 14. 
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default, the mortgagee took possession of them and also 
of other property which he was about to sell, a receiver 
was allowed the infant in an action to disaffirm the con- 
tract.^ As regards the selection of a proper person to be 
appointed receiver, it is generally held that one who 
sustains a relation of trust towards the infant is ineligi,|)le 
as receiver, the two characters being incompatible.* 

It was formerly considered that in the case of infants 
the (vonrt had jurisdiction on petitioii to pronounce an 
order for a receiver as well as for guardian and mainte- 
nance : but it was held by Lord Hardwicke that the (lourt 
had not jurisdiction to appoint a receiver unless a cause 
be depending and the same rule e&ists under the Code. 
A receiver appointed for the protection of the estate of 
infants will not be discharged until the object of his 
appointment has been fully attained. Thus, a>s between 
tenants in common of real estate, two of whom are 
infants, when a receiver is appointed for the protection 
of the infants, with directions to pay to the adults their 
share, he will not be discharged upon the application of 
one of the infants on his coming of age, the other not yet 
having attained his majority.* 

A receiver is sometimes necessary for the preserva- 
tion of the estate of a lunatic. Though the jurisdiction 
is unquestioned, it is so seldom exercised that it is 
unnecessary here to dojiiore than to refer to the authorities 
and cases dealing with the subject.'^ 

§ 21. According to the English decisions if a right 
was asserted to property in the possession of the defendant 

» High, §§ 7*25, 728 ; Beach, 2 Atk., 315. 

§1)08. ^ Smith V, 4 Beav., ^27 ; 

* St/ken V. Hastings, 11 Ves., Bennet, 3. ■ 

303 y.Jolland, 8 Ves., 72; ‘Kerr, 93-96; Beach, §599; 

High, §729. ttiflrh.k 7.33.7.36. 

• Bennet, 3 ; Kx pahe WhUflsldi 
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<3lainiing to hold under a legal title, the Courts did not 
interfere by appointing a receiver unless a very strong 
case was made out. 

The Court of Chancery would not, at the instance of 
a person alleging a mere legal title against another party 
wl^p was in possession of real estate* and who also claimed 
to hold by a like legal title, disturb that possession by 
appointing a receiver, but left the claimant to his remedy 
at law to have his title declared. The Court would not 
interfere with a legal title unless there was some equity, 
and unless in cases of absolute destruction, waste and 
imminent danger, or where the contest lay between a 
person having a clear title and one without any reasonable 
appearance of title and the like. It would, however, 
interfere if a good equitable case were made out ; if it was 
satisfied that the relief prayed for would be given at the 
hearing ; or if there was fraud, undue influence, gross 
inadequacy of consideration, abuse of trust by trustees, 
executors and the like,* 

The principles laid dovyn by those decisions have been 
held applicable to this country in a case* which may be 

* Though the Court would in* the Court referring to the decision 

terfere to protect personal estate of Maephorson, J., sitting on the 

pending litigation as to probate, original side of the Court in .S/irim 

the case was different with real Chand Girl v. Bhniram PamUy 

estate (Kerr* ^ distinction (nnreported), observed that the 

which has no force as an arbitrary learned Jndge in that flecision 

rule in this country : see Catrmo seemed to have taken a less strong 

V. 3 Ch. App., 719. viewof what was necessary to justi- 

* Kerr, 99-102 et and see fy an appoihtment than in the pro- 

Talboi V. Hops Scotia 4 K. & J., 96« cedini^ case. See also ProsonMnbye 

a leading case ; High, § § 654, «6d7. Dsri Bsni Madhinh Bai, I. L. K., 

* BUHismati Dabi v. Ahhoyss- 5 All., 1561. The rule is not to dis- 

teari Z)a6e, T. Xi. K. , 15 Cal-, 318 plaoe a bond jffde possessor from 

(1888) ; foUbwed in CHandidat Jha any of the iust rights attached to 

y. Padmdnun^ Singh Bahadur^ L his Utlo unless there be some equity V 

L. 464, 466 able grouhd for into 

In Mo&ahir ^ ^ afeo Goiadin Fttriy, TsMi. \ 

Daa; I. L, H., 27 Cah, 279 jl899), 
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taken to be the leading one on this subject, and in which 
the judgment' ol the Oonrt (Macpherson and (lordon. 
JJ.) was us follows : — 


Sidheswari 
Dahiv, Ahho- 
pesimri JMln\ 


“ This is an appeal from an order of the Judge of the 
, Assam Valley Districts appointing a receiver of a large 
property which is the subject of a pending suit. The 
plaintiff in this suit is a widow of the Rajah of Bij'ni, 
who died on the 9th of March 1883, and she claims thJ 
entire estate of the Rajah on the ground that the defen- 
dant, who claims to be the elder widow, was not married 
to the Rajiih, and that, even if she was married, she has 
forfeited her rights by unchastity both before and after 
the Rajah’s death. She further, in the alternative, 
chiims a moiety of the estate as co-heiress with the 
defendant, or. should the defendar.t’s exclusive title be 
establisln'd, that a suitable sum for her maintenance 
should be fi.ved and made a charge on the property. The 
ap{K)intment of a receiver is asked for on the ground that 
the defendant has grossly mismanaged the pro})erty, and 
has wasted, and would continue to waste, large sums of 
money. The defendant contends that she is, and has been 
since the Rajah’s death, in exclusive possession of hi.s 
property umler a title admitted on more than one occal 
Sion by the plaintiff herself that slie was legally married 
to the Rajah, and as elder widow is his sole heiress, the 
estate being an impartible raj to which the ordinary rules 
of the Hindu law of succession are inapplicable. It is 
further generally contended that the claim is not made 
boriS, fide, and that it has no substantial foundation. . 

Now we must regard the defendant as in exclusive 
possession of the property claimed. She is the sole regis- 
tered proprietor; and it is clear that ever since the 


' mhetwariVabi v. AMoytmaH Dabi, slTpi-a at pp7sS^ 
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Uajtih’s death, which occurrcNl more than i’our years prior 
to the institution of the suit, she has put forward the title 
which she now asserts. It is admitted in the plaint that 
tliC defendant w.as allowed to assume tlie entire manage- 
ment, though the admission is qualified hy^ the assertion 
thatthe management was understood to be on the plaintiff’s 
hehalt. With this and with the allegations of fraud and 
immorality we shall deal licreafter ; it is enough now to 
say that on the facts before us we must <*onsider that 
possession followed the management, and if the possession 
has been disturbed, the disturbance has Ixmmi by the 
plaintiff*. 

Both the Deputy Commissioner and the duilge seem 
to think that it is sufficient to justify tlie appointment of 
a receiver if the allegations of the plaintiff* show a suffi- 
cient cause of action, and if the management of the estate 
has been and is such as to render the ap])ointment expe- 
dient. Section 503 of the Civil Procedure (‘ode certain- 
ly gives a wide discretion to the Court. It empowers the 
C%>urt to appoint a receiver whenever it appears to be 
necessary for the realization, preservation, or better cus- 
tody or management of any property the subject of a suit. 
This power is nof, however, greater than tliat exercised 
by the Courts in England ; and it must, we think, be 
exercised on the same principle, that is to say, with a 
sound discretion on a view of the whole circumstances of 
the case, not merely the circumstances which might make 
the appointment expedient for the protection of the pro- 
perty, ’but all the circumstances connecteil with the right 
which is asserted and has to be established. If n right was 
asserted to property in the possession of the defendant claim- 
ing to hold under a legal title, the Courts di<l not interfere 
by appointing a receive? unless a very strong ease was made 
out. The principles to wdiich we refer are stated in Kerr 
■w-,q4- • ■■.;10. ■■ 
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on Receivers,* by Lord Craiiworth in Owen v. Jlonian^^ 
and in Clayton v. The Attorney-- General,^ We see no 
ground for the contention that those principles are not 
aj>plicable in this country. They were adopted to prevent 
u wrong to the defendant, whicli might equally be done 
here if they were not followed. It was indeed coiiceiled 
that the plaintiff must at least show that her claim is 
honest and well-founded, and if she must show that much, 
it is a mere question of degree as to how far she must 
make out her case. Nor is there anvthinn: in Mr. Bose’s 
argxnnent that the principles referred to have been relaxed 
since the passing of the Judicature Act of 1873, It is 
only necessary to refer to the judgment of Brett, L,J., in 
North London Railway Go. v. Great Northern Railway 
Co.^^ and tli‘3 dicta of learned Judges in other cases 
therein referred to. Those were cases of injunctions ; but 
the words “just or convenient,” which limited the power 
of the Court, applied also to receivers.^ ” 

The Court then observed that it was necessary there- 
fore to consider the circumstances under which the claim 
was made, the evidence by which it was supi>orted and the 
conduct of the parties, and after a consideration of these 
and other facts in the ease held that the order for a 
receiver ought not to have been made and set it aside and 
decreed the appeal. 

In the ilecisiou in which the last case was referred to 
and ibilowed, the Judges further observed that the lower 
Court did not app<^ar to have kept in view the distinction 
which exists between the case of an injunction and that of 
it receiver. “ Tliat distinction” they said, “seems to be 

» 2I1(1 Bfj., p. a. ♦ L. K., 11 Q. B. D., aO. 

• 4 H. 'L. C., 097t 103*2. » Sitiheswari Dctbi v, Ahhojf’^ 

“ Co«>piii\ civstis in Chancery, ^stwari DnhiA-^- It., 15 Cal., 821<! 
vul. 1, p. 07. . S23 (18SS). 
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thiitj while in either case it must be shown that the property 
should be prescrveil from waste or alienation ; in the 
former case it would bo sufficient if it l>e shown that the 
plaintiff in the suit has a fair question to raise as to the 
existencwi of the right allegtMl ; while in the latter case 
a g#od primCi facie title has to he made out.”* 

It has been said that the principles referred to in 
the English decisions prior to the Judicature Act of 187o, 
have not la^en relaxed since the passing of that Act,'® 
hut this, it is submitted, is not strictly and in all respects 
so. Though, as heretofore, a strong case will in general 
be required, the jurisdiction of the High Court has been 
so nuudi (Hilurged h}^ the Judicature Act that receivers 
will now be appointed on behalf of [>ersons claiming 
against a legal title in cases in which the Court of 
Chancery could not have made the ajipointment.® What 
must be shown to obtain rcdicf must of course ditfer in 
each case, hut in England it must bo shown that the 
appointment is “ Just or conveuieiit ” and in this 
country that it is “necessary” for the reali/aition, 
preservation or better custody or management of the 
property, and the necessity will only exist where the 
applicant has a strong case or at any rate a good primd 
facie title to ^the property sought to be protected. 

The discretion conferred u[)oii a Court to ajqioiiit a 
receiver interferes to some extent with the sacrosanct 
position which heretofore the defendant in aji ejectment 
action has occupied. The exercise of the discretion 
will practically iu many instances compel tlie defendant 
to give up to some extent th^ advantages whicli ho 

• Chandidat Jha V, Poiimanaml igHwari Ikthi, I^ Xj. Cal. at 

f. Ia R., 

iitp. -IGo. • Kerr, 102, 103, ani cases there 

^ SidhssiBari Dubi A\h6i,* ^ 
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formerly possessed and to disclose that which ho has 
been protected from disclosing, r/^., his dofeiice ; for it 
would bo very difficult for the defendant resisting an 
jjpplicaHon of this kind to keep silence as to his own 
title. But the Legislature must be taken to have^^ontem- 
plated the result that an application for a receiver ^nay 
practically compel the defendant in an action of ejectment 
to disclose his title. Tlie Court has a discretionary power 
to appoint a receiver whenever it appears to be just and 
convenient, and this power may be exercised where the 
plaintiff is seeking to recover land by a legal title ; the 
discretion must he exercised witli a view to all tlie 
circumstances of tho ease. Among other things, it is 
important to liear in mind the position of the tenants, who, 
if the defendant is not a person of undoubted solvency 
and remains in receipt of the rents may be called upon 
to pay twice over if the plaintiff succeeds. The Court 
has also to consider the probability of the plaintiff’s 
succeeding and the length of the defendant’s possession, 
and whether he has any piima f arte title; where, therefore, 
the plaintiff’ in an action of ejectment sought to recover 
laud by a legal title, and the title of tlie defendant who was 
a person of small means appeared to be shadowy and the 
j>laiii tiff's title appeared to be satisfactorily made out 
subject to a point on the construction of a will which the 
(^ourfc considered very unlikely to be decided against him, 
it was held that a receiver ought to be appointed.* 


* John V. John^ Xj, K., 2 Oh. 

(ISaS), 573 : per C7oUins, L. J., ** it 
seems to me that the essential 
-matter is what view the Court 
takes as to the probability of the 
plaintiff’s success. We cannot 
decide the case now because it 
must be decided at the trial ; but 


we ought not to avoid forming au 
opinion upon the materials before 
us, and I thiuk that though the 
conclusion is not final, it is a con- 
clusion upon wliich we are bound 
to acjt;” referred to inSangapp^ 
V. Shirbamimf I, Li. K., 24 Bom., 
38(1899), 
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§ 22. The question of debt arising out of simple and Miscellaneous, 
other contracts will be found subsequently dealt with. 

Receivers will, when necessary, be appointed as between 
vendors and purchasers either in connection with proceed- 
ings to<;oinpel a specific performance or for the protection 
of ihe rights of a purchaser after sale. So the vendor of Satltreonveyr 
real estate upon a bill against the vendee for specific per- '”*^®* 
forinance of the contract of purchase may have a receiver 
in aid of his action when it is shown that the defendant is 
insolvent and that all his property including the estate which 
is the subject of the contract is about to be conveyed to 
trustees for the beiielit of bis creditors.^ So also when a • 

person has contracted for the purcliase of real estate, but is 
dissatisfied with the title and refuses on that ground to 
conclude the purchase, in an action against him to enforce 
specific performance, a receiver may be appointed for the 
management of the property pending a reference to 
determine the validity of the title.* 

The relief in the class of cases under consideration Is Sales, 
not confined to actions by tlie vendor, but the jurisdiction 
is also exercised on behalf of the vendee instituting such 
an action. And upon a bill by the vendee to compel 
specific performance of the contract of sale a receiver 
may be appointed to secure the property pendente lite 
when the vendor has fraudulently repossessed himself of 
the property.® Nor is the relief confined to cases of speci- 
fic performance. Accordingly where on a bill impeach- 
ing a sale of land on the ground of fraud and alleging 
gross* inadequacy of consideration and undue influence 
taken of the ignorance of the vendor, the Court being of 
opinion from the materials before it, that it was hardly 

^ Hall V, JeMnsQn^ 2 Vqp. and * Bofihtn v. Wood, 2 S, and W., 

6., 125; High, § 609, m. 

Kerr, 70-73. * Zhitmon v. 1 Beav., 3()1, 
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possible the transaction conld stand at the hearing, a 
reeeiviM’ was appointed in a suit instituted against the 
devisees of the property charged with fraud.* And 
where it appeared that the defendants had obtained the 
conveyance of the legjil eshite from the plaintiff • upon a 
strong suspicion of abused confidence a receiver *’was 
appointed.^ 

Where a party is clothed with title and possession by 
a lease in writing, and is in the ('njoyineut of rights 
apparently legal, a receiver will not be appointed unless 
under some urgent and peculiar circumstances, and the 
burden is upon the plaintiff* to show a clear right in such 
a case or a prima facie right with such attending circum- 
stances of danger or j)robiible loss as will move the con- 
science of the Court to interfere. The mere fact of the 
difficulty of enforcing the ordinary legal remedies to 
compel the payment of rent due is not in itself a sufficient 
reason for appointing a receiver. A receiver Will be 
appointed where the term has expired and the tenant who 
is insolvent withholds possession ; and where a receiver 
has been appointed over a leasehold interest and the term 
expires, it has been held that the landlord may re-enter 
into possession without first obtaining the leave of the 
Court.® 

The Court will interfere in cases between covenantor 
and covenantee and appoint a receiver where a fair pnm& 
facie case is made out for the specific performance of 
the covenant.** So where the defendant on an advance of 
money being made to him, agreed to execute a mortgage 
of certain lands but afterwards refused to perform his 
agreement and there was an arrear of interest due on the 

* Stilhotll V. Wilkins, Jac., 282. • Beach, § 496. 

* Hngmuin v. Bcmly, XZ ^ Kerr, 

m. 
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money advuiiced, on bill for specific ptM-formance, the 
motion for a receiver was granted.^ 

Creditors may be general, that is, creditors having no Debtor and 
riglit to resort to any particular property of their debtor 
for sfiJ:isfaction of their claim : creditors having a right 
ag^iinst some specific fund or estate ; and judgment- 
creditors. According to tlie majority of the decisions of 
the American Courts the jurisdiction will not be exercised 
in favour of mere general creditors whose riglits rest only 
ill contract and are not yet reduced to judgment and who 
have acquired no lien upon tho property of the (lel)tor. 

These Courts will not permit any interference witli tho 
right of a debtor to control his own property, at tho suit of 
creditors who have acquired no Hen thereon, it being held 
that whatever embarrassment a creditor may experience liy 
reason of the slow procedure of Courts of law must, bo 
remedied by legislative ami not by judicial authority* 

And while there are a few instances wliere the (;Ourts 
have maintained a contrary doctrine, the great weight of 
authority supports the rule, that in tlie absence of statu- 
tory provisions to tho contrary a general contract creditor 
liefore judgment is not entitled either to an injunction 
or a receiver against liis debtor iijion whose property ho 
has acquired no lien, * 

As regards injunction no doubt the ordinary rule is 
that, pending a suit to enforce a general claim against a 
person, there cannot be an injunction to restrain Jiim from 
parting or dealing with his property, not being property 
specifically in dispute in the suit ; ® when, however, such 
intended parting and dealing with property is not done 
in the Jowa exercise of ownership but with an intent 

\ShctJca Y.i).uk«ipf M4tr^^ • Author- s Law of lojunc- 

^ 4 Madd., 463. V tioiw, Ch. V, and p* 109 ; RoUmo 

• High, § 400. v. 10 Ch. IL, 006. 
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to defraud ])ersons, who, being creditors of the owner, 
have or might liave the right to resort to such property in 
satisfaction of their claim, there arises in their behalf an 
equit}’ to restrain such threatened dealing with the 
property (5ven as against its legal owner, and in this 
country an application may be made for an injunction 
under section 492 (fj) or for an attachment before judg- 
ment untler section 483 of the Civil Procedure ('ode. 
Nextly as to receivers the Court has power under section 
503 to appoint, as the Knglish Courts hav (3 done,* a 
receiver at the suit of a general creditor over the property 
of a debtor provided that the existence be shown to the 
Court of circumstances creating the equity on which alone 
the jurisdiction arises. Though general creditors may, 
like specific appointees of property, have a receiver of the 
property of the debtor, a strong case must he made out to 
warrant tlie interference of the Court. The Court will 
not, unless a clear ease be established, deprive a j>ersou 
of property in which the claimant has no specific claim, 
in order that if he establish bis claim as a creditor there 
may he assets wherewith to satisfy it. The chance of 
doing wrong to the defendant in such a case is certainly 
much greater and more apparent than when a right 
asserted is a riglit against some specific fund or estate.® 
The jurisdiction will probably be rarely exercised in these 
cases having regard further to the provisions of the Code 
relating to attachment before judgment and injunction 
already mentioned. 

As regards the second class of creditors, the English 
authorities show that quite independently of the Judicature 
Act, 1873, if a plaintiff had a right to be paid out of a 

’ Kerr, 42; § 418. Kerr, 43-44. 

• Owm V. Hammii 4 H. Ij., 
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particular fund he could in equity obtain protection to 
prevent that fund from being dissipated so us to defeat his 
rights. He might not have had a specific charge on the 
fund so as to give him priority, but it was settled that a 
person .who had a right to be paid out of a particular fund 
coi^ld obtain an in junction, and if an in junction it followed 
on principle that he could ohhiin a receiver in a proper 
case to [iroteet the fund from being misapplied. The 
introduction of section 25 of the Judicature Act did not 
curtail the power of the (Jourt to grant injunctions or 
to a]qioint receivers : it enlarged it. It has not revolu- 
tionised the law, hut it has enabled the Court to grant 
injunctions and receivers in cases in which it used not to 
do so previously.^ Creditors even before judgment may 
have such a special or equitable charge or lien upon the 
debtor’s property as to entitle them to a receiver.® If the 
real estates over wdnch a receiver is sought are on mortgage, 
but the mortgagee is not in possession, a receiver will be 
appointed on the application of creditors without prejudice 
to the right of the mortgagee to take possession.® 

Lastly receivers were appointed in aid of judgment- 
creditors. In a[»poiMting a receiver in aid of a legal 
judgment for a legal debt, the Court of Chancery, it has 
been very commonly said, granted equitable execution. 
But the expression is not eorreot. The appointment of 
a receiver is not execution, but is equitable relief granted 
under circumstances which made it right that legal diffi- 
culties should be removed out of the creditor’s way. What 
a judgment-creditor got by the appointment of a receiver 
was not execution but equitable relief which was granted 

* Cummins v. Perkins, 1 Cb. as to the rule when receivers are 
(1899), 16, 19 ; per LincUey, M. B. appointed at the suit of equitable 

• High, § 408. • cr^itoi’S, see Davis v. Duke of 

■ Bryan v. Cormlrk, 1 Cox, 422 ; Mdrlbarough, 2 Sw., 137-38. 
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on the ground that there was no remedy by execution 

at law ; it was a taking out of the way a hindrance i 

^ . . . i 

whieli prevented execution at Receivers in aid of i 

I 

jiidgn)ent-creditor’.s suits was one ot* tlio most import- > 
ant class of cases in wliicli a receiver was appointed j 
hy Chancery. The fundamental principle upon whicjb it \ 
rested was tlie inadequacy of the legal remedy and tlie 

consequent necessity for the aid of equity to supple- 

immt the remedy at law. A judgment-creditor who 
had sued out a writ of or /?'-/!« on his judgment 

hut found himself yu’ecluded from obtaining execution 
at law on the ground that the debtor had no lands, goods, 
or chattels out of which the jiulgment could he satisfied 
at law had a right to come to the (Join t of (Uiancery for 
the appointment of a receiver of the proceeds of the 
estate of the debtor which could he reached in equity. 
The (Jourt before exercising the jurisdiction required to 
he satisfied of two things, first that the plaintiflF in the 
action had tried all he could to get satisfaction at law ; 
and then that the debtor was possessed of that particular 
interest which could not bo attached at law. If there was 
a legal remedy the Oomt would not interfere. The (Jourt 
would not appoint a receiver merely because under the 
circumstances of the case it would be a more convenient 
mode of obtaining satisfaction of a judgment than the usual 
inodes of execution. Nor has the Judicature Act given 
any right to have a receiver appointed against the estate 
of a legal debtor where there is no difficulty in obtain- 
ing execution at law.® In this country where the Courts 
are both Courts of equity and common law equitable 
execution in thc5 sense above indicated does not exist. 
The Court may by the provisions of section SOt^ of the 


1 SJ^phard, 43 Ch. D., 131. X VII Kerr, 45-5(5. 

• High, Ch. XII ; Beach, Ch. 
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Code however, appoint ii receiver of property under 
fittfieliinent in aid of the usual forms of execution pre- 
scribed by the Code.' 

The insbxnccs in xvhich receivers liave been appointed Mortgages, 
in case of mortfja^es may be divided into two classes : c/c., 
tlii)se in which the ap[)ointment Inis been made as between 
mortgagor and mortgagee, and those in which it has been 
made as between mortgagees. With regard to the first class 
the application may I)e made either by the mortgagor or the 
mortgagee. 

Ordinarily there can he no question of an appoint- 
ment of a receiver at the instance of a mortgagor who 
retains possession. There is, however, an early English 
case ill which a receiver was appointed upon the application 
of one of several mortgagors, in order to keep down 
the interest on the mortgage, and this ^va^s done in the 
face of opposition by the mortgagee, who had not taken 
possession of the premises.^ When a mortgagee has law- 
fully taken possession there must be, in order to authorise 
a Court to interfere, some equitable ground such as 
fraud or imminent danger to the property, mismanagement 
or the commission of waste or the like ; and where all the 
mortgagee’s doings are within the scope of his powers a 
receiver will not be appointed.® To justify an appoint- 
ment of an interim receiver in a redemption suit there 
must be strong evidence of imminent danger of the 
property being lost.* It may be generally stated that 
the possession of the mortgagee is not easily interfered 
with.® 


^ See Chapter IV, poet. P. J., ^84 (1889) ; eee Hash Behaiy 

* JVtfieanaM V. Neiemum, cited in 2 Ghose^a Law of Mortg^age, «8rd 

Bm.dOM 92,n. 6. ^ Ed.^aUh 

• Beach, § 542 ; High, § 054. ^ Ih.; m also Authors Law of 

VPri6/io5qn Bom. Ihjonctions, 288 ef 
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In a suit upon a mortgage, the mortgaged property 
was directed to be sold and the time of grace had expired. 
An application was then made by the judgment-debtor 
to the Court of execution for the appointment of a 
receiver under section 503, botli as regards the mort- 
gaged property as well as other properties belongings to 
the judgment-debtor. flAd^ that the Court had no power 
to appoint a receiver of properties other than the subject- 
matter of the suit, and as regards the mortgaged property, 
a receiver could not be appointed on the mere ground that 
the property would not fetch so much by forced sale as 
^ it would by sale under a private contract. 

lAitafutff ossein Jn the judgment,* the Court after dealing with the 

question of jurisdiction observed as follows ; — 

“ As all questions which arise in this proceeding have 
been argued, we think it would be better to dispose of the 
other questions. In the first place this application, we 
think, must fail as being one with which section 503 can 
have no concern. It is really an attempt made by the 
applicants to obtain all the benefits of the insolvency 
procedure of the Code without any of its burdens. They 
wish the Court to collect together all their property, 
wherever it may be found, and in as easy a manner 
to them as may be possible to liquidate their debts 
without reference to the urgency or otherwise of the 
claims of the debtors. They do not desire to place 
themselves in the position of being examined and having 
to prove the matters which ordinarily would give them 
a right to relief under the insolvency provisions of the 
Code. It is likely also that they are not desirous, 
although the nature of their application to us shows that 
they are insolvents, of being styled such. Moreover, it 

^ Latafut Hossein v. Anunt 517 (1890). 

ChowdhrUt I. Ij. 23 Calc., 
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has not been shewn to us how, even apart from the objec- 
tion of jurisdiction and the olyections to whic-h we have 
referred, the order of the (?ourt is in any way necessary 
for the realization, preservation or better custody or 
management of the proj>erty. As far as the inortoaged 
property is concerned, it is about to be realized in the 
way provided by hiAV for that purj)Ose. It is unnecessary 
to preserve this property, and with regard to its better 
custodj'^ or management, it is not established that it is 
likely to be injured at all. The only case made is that 
this is an old family ; and that, unless the i/onrt steps in 
and saves them from their debts and the consequences of 
their debts, they may be ruined. It is not the business of 
the Courts, and they have no [) 0 \ver whatever to act in 
cases of this kind where persons are unable to pay their 
debts. The remedy given is that given by the insolvency 
provisioOvS of the law . This is enough to say w ith regard 
to appeal No. 111. 

‘‘ As regards appeal No. 1 12 it appears that, after the 
judge laid held that he had no jniisdietion, the parties 
applied to the subordinate judge in one of the mortgage 
suits, asking him to appoint a receiver of the property, the 
suhjeet of tlie mortgage, as wxdl as of other property, 
not the subject of the mortgage. The learned subor- 
dinate judge on the merits refused this application, and 
we think he was right in so doing. In tlie first place, so 
far as the other property is concerned, it is clear that ho 
had no power whatever to appoint a receiver of it ; and 
with regard to the mortgaged property there was no 
reason whatever why the mortgagee should in any way 
be irnpfeded in the execution of his decree. The property 
had been directed to be sold, the time of grace had expired^ 
and there w'as no reason whatever, as far as w^e can 
see, wh}’’ the mortgagee should not be entitled to have 
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tlie property soLl ainl the uniouiit of his debt paid. 
Again, with regard to this application there is nothing in 
the words of section 503 which could have any bearing 
upon it. It was not necessary for the realization of the 
property. The property was to be sold in the oi;dinary 
waj". It might be that it fetched less than it wouhl have 
fetched, if it had beeji sold by priviite contract ; but 
it was to be sold in the best way the (?oiirt coxiJd 
sell it. If we were to assent to an ap{)lication of this 
kind, the result would be that in any case a jiulginent- 
debtor could require that a decree be not executed 
in the manner provided by law, but that that a receiver 
be appointed. There is nothing to distinguish this 
case IVom any other case, where the jndgment-dehtor 
says that a property will not fetch so much by a forced 
sale as it will by a sale under a private contract. We 
think that the lower Court was quite right in what it did, 
and that this appeal, like appe^il No. Ill, must be dis- 
missed, but without costs.” 

The jurisdiction of equity by tlie appointment of 
receivers over mortgaged premises for the protection of 
mortgagees or in aid of actions fur foreclosure or sale is 
well established. Under the former j>ractice of the English , 
Court of Chancery a distinction was always observed in 
the appointment of receivers between legal and equitable 
mortgages (all mortgages subsecpient to the first being 
equitable moitgages), the former vesting the legal e.state 
at once iri the mortgagee \vith a right, as soon as the 
mortgage-debt is past due and unpaid, to enter into pos- 
session or bring an ejectment suit to obtain possession, and 
the latter conveying no legal title but a mere ‘ equity. 
Under the old law before the Judicature Acts a mortgagee 
having the legal estate could notVexcxipt under special cir- 
cumstances, obtain from the Court of Chancery the appoint- 
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ineiit of ii receiver over the iiiorfc^a^eil proi»erty oecaiise 
he could take possession under his legal title. But since tlie 
Act the Court will appoint a receiver e(pially at the instance 
of either a legal or equitable mortgagee. Tliis, it has been 
said, tl^e Court does, not because the legal mortgagee has, in 
fac;fi less power than he formerly had to take possession, 
but because there is an obvious convenience in granting 
a receiver so as to prevent a mortgagee from being in 
the unpleasant position* of a mortgagee in possession.^ By 
means of the appointment of a reetdver mortgagees are 
able to obtain the benefits of j)Ossession without its dis- 
advantages. If a mortgagee voluntarily chooses to take 
possession he cannot give it up at his own pleasure, although 
the Court may relieve him in a pro[)er case by tlie appoints 
iiient of a receiver.® 

With refennice to the general question of the position 
of the holders of a mortgage in the English form of 
land belonging to natives in the mofussil as regards the 
appointment of receivers by the (V)urt, it is to be 
ol)served that under the Ihiglish j>ractice before the 
Judicature Act of 1873, the C^ourt of ('hancery used to 
refuse to appoint a receiver on the application of a 
mortgagee liaving the legal estate except under special 
•circnmstances for two reasons («) that being tlie owner 
in the eye.s of the common law, ho could enter and eject 
the mortgagor without any jirocess of law using reason- 
able force if necessary, and could maintain suits for rent 
as owner as if he were a purchaser or grantee of the 
jproperty from the mortgagor, _ (^) hecause if he were 
evicted by the mortgagor in possession, he could obtain 

* Sm GiMfiil y, Ooslinfft I 431, 

^(1^>9S), 069,(K)1. ^ ■ He PrtttherMi. Ob. !>., 590; 

• Kerr, 31 , 32 ; i». post, Jatkisson- CnmUUt «/<?.♦ v. 

,2r^wa6ai, I. U 11., X4 liom,. CoUieru, 1 Ob. tlHO'O, <^29, . 
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possession by an action of ejectment wliich would bo 
practically undefended unless the execution of the deed 
were denied. On the other hand the Court freely granted 
a receiver to equitable mortgagees if thti interest were 
111 arrear, or the seaurity insufficient, or in daiioer„.alniost 
as a matter of course. ,, 

But this view has never obtained in India at any 
rate since the fusion of law and equity on the establishment 
of the High Court in 1862 for the following reasons : — 
The Indian Courts hold, at any rate a^s regard mortgages 
other than Biiglish mortgages, that here there was no such 
thing as a bare legal estate carrying with it a right ot* 
possession by the eommon law subject to be restrained by 
a Court of Equity. They considered that tbeu’e was only 
one ownersbip, that iwS, the beneficial ownersliip corre* 
sponding to an ecpiitable ownership, and tluit whatever the 
form of the transaction was, the substance must be 
looked to and tlie mortgagor be regarded as owner and 
the mortgagee only as owner of an incumbrunee or lien 
on the property. The result was that it came to be re- 
garded as doubtful by the legal profession whether a suit 
in ejectment would lie at the instance of the holder of a 
mortgage in the English form, and they have always 
advised it was unsafe to file one. Further, it was the 
policy of the Indian law to discourage any attempt to 
enforce a claim of right to property bj' force or show 
of force (^see Indian Penal Code, section 113). This 
ejectment by reasonable force without process of law 
became illegal in India in many cases in which it was 
legal in England. The nett result was that the High 
Court treated all mortgagees as equitable mortgagees 
irrespective of whether the form of the deed would give 
them a legal estate according to English law and a{)pointed 
receivers in mortgage cases without taking any heed of 
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tills distinction. By the Judicature Act, 187J, section 
2o (8), the old Englisli practice was swept away and 
power was ^iven to the English High ('onrt to appoint a 
receiver in all cases in which it might appear to the Court 
to be •just or convenient, and it has been hehl that a 
reu'iver may now be appointed when the plaintiff i-s 
legal as well as equitable mortgagee* and a receiver has 
been appointed to relieve a mortgagee from the liabilities 
incurred by taking possession.- 

When the mortgagor is the holder of the legal 
title and entitled to the possession of the mortgaged 
prcnii.ses, his possession under the legal estate will not 
he <Usturbed except in a ease of fraud or danger to 
the rights of the mortgagee if the estate is not taken 
uiulor the protection ot the Court. In general, it may bo 
said to be the rule in these cases that a receiver will be 
apjiointed whenever it appears that the mortgagor is mak- 
ing such use of the premises a.s to impair the security and 
when the security is inadequate. This inadequacy may 
be either, first, the insufficiency of the mortgaged premises 
as a security for the mortgaged debt ; or, second, the irre- 
sponsibility or inability of the mortgagor or other person 
liable for the debt to pay any deficiency. The inadequacy 
of the security must be limited to the debt of the mort- 
gagee making the application,® A mere default in pay- 
ment of the debt constitutes no ground for the exercise 
of the jurisdiction unless there is a stipulation to that 
effect in the mortgage.* Mortgage-deeds in the English 
form, however, generally contain an appointment of, or a 
power for the mortgagee to appoint, a person to be the 
receiver of the mortgaged premises in order to secure the 

Pmrea Ch. 

. I>.,.273. ' 

• Mason Vil Wessarf^y 32 Cli- 


206. 

• Beftoli, % High, g 630. 

♦ Beacli, 
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due payment of the interest ; and under danse 2, section 
6 of the Indian Act XVIII of 1866 (which applies only 
to English mortgages) a power to appoint a receiver can 
also be claimed by the mortgagee if it is not expressly 
negatived by the terms of the instrument.* But a private 
receiver deriving his power from the ap|»ointinent o*^* a 
mortgagee is almost unknown to Indian Courts or the 
Indian people, and in most cases at any rate in this 
country the appointment of a private receiver will not 
be so advantageous as that of a receiver appointed by 
the Court with the power of the Court behind him and 
the orders of the Court in his hands. A receiver may 
be appointed on tlie application of an equitable mort- 
gagee in a foreclosure suit or other suit for enforcing his 
security against the mortgagor in possession Ian ing the 
legal estate.^ 

In this country also tlio tJourts have exercisetl the 
jurisdiction in aid of actions for foreclosure or sale brought 
by mortgagees. 

Ill a suit l)y a mortgagee for foreclosure or sale in 
default of payment of his mortgage-debt the Court of 
first, instance when passing a decree for the plaintiff 
refused, ou the plaintiff’s application, to appoint a receiver 
of the rents and profits of the mortgaged property. The 
plaintiff appealed against the latter part of the decree, and, 
after filing a memorandum of appeal, obtained a rule for 
the appointment of a receiver until the hearing of the 
appeal. Tlie Court of Appeal after argument made the 
rule absolute, and appointed a receiver until the hearing of 
the appeal, and subsequently, when the appeal came on 
for hearing, vaiie<l the decree of the Court bedow by 
appointing a receiver of the mortgaged property. Upon 

• See Rash BehaiTr Gliose on Kerr, 40-12. 

Mortgages, 3r<l Ed., C03 el »eq. ; • Kerr, :t9. 
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the hearing of tlio rule it was objected that tlie plaiiititf 
as the legal mortgagee of the property could himself 
obtain possession and was not entitled to a rc<jeiver, but 
the Uourt (Sargent, C. J.) said : 

‘iWe think this rule must be made absolute. 

OnUifftdas v, 

question is, whether a receiver can bo appointed an Dai, 
interlocutory a])pIication in a suit for foreclosure or sah' of 
juortgaged pro}>erty. No doubt under the old pracficc* of 
the ( Jonrt ol* Chancery it was not usual to do so, except 
under very special circumstances. But in Eugland it 
appears that the practice has IxMm altered since the passing 
of the Judicature Acts. In the Aiiiilo-ltallan Bank v. 

DacidH^ Jessel, M. li., says (page : ‘ Now, what lias 
the Judicature Act done? In the first place I think tliat 
the Act of 187J, section 25, sub-section 8, has enlarged 
very much the pow^u’s which Courts of Ki|uity formerly 
possessed of granting injunctions or receivers. The 
words are ‘A mandamus or an injunction may be granted 
or a receiver a|)point(Hl l)y an interlocutory order of the 
(Jourt in all cases in which it shall appear to the ('ourt to 
be just or (jonveniont that such order should bo made, and 
any such order may be made either unconditionally or 
upon such terms and conditions as the (Jourt shall think 
just.’ Then it goes on : ‘If an injunction is asked either 
before, or at, or after, tlie hearing of any cause or matter 
to prevent any threatened or appreliended waste or 
trespass,’ it may be granted whether or not certain things 
have occurred which, prior to the passing of the Act, 

•would in one alternative have prevented the Court from 
granting an injunction or receiver.’ 

“Cotton, L. J,, says (p, 21)3) ; /There is nothing 
Ayhatever to prevent the Court from interposing on in- 


• L. U., 9Cli. r.atp. 2S6. 
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terlocutory motion. If there were any formal difticulty, 
in my opinion the Jndiciiture Act, 1873, section 25, sub- 
section 8, removes it. Under that snh-sectiou tho < ^ourt 
may and does grant receivers when it never could hay%y 
done so before. Thus, for instance, it lias power to grant a 
receiver under that section where a plaintiff has himself 
the power of obtaining possession at law.' 

‘‘We are of opinion that this Court possesses the same 
powers with regard to the appointmert of a receiver as 
are possessed and exercised by the Courts in England 
under the Judicature Act, and we can see no reason why 
the practice in respect of these matters should not be the 
same. In the case of [n re Pope^^ ('otton, L. J., says : 

‘ The practice of the Court as regards granting receivers 
was greatly altered by the 8th sub-division of the 25th 
geciion of the Act of 1873 ; * * * * ^ Since the 

passing of that Act it has been a usual practice for the 
Chancery Division to grant a receiAcr at the instance of. 
a legal mortgagee ]u.st as it formerly did at the instance 
of an etinitablo mortgagee. Because although a legal mort- 
gagee has power to take posse.ssion, and can do so with- 
out the assistance of a Court of Equity, yet there are ob- 
vious conveniences in granting a receiver, so as to prevent 
a mortgagee from being in the very unpleasant position of 
a mortgagee in possession ; and that has been constantly 
done. What the Court of Chancery did up to the time of 
the Judicature Act was that, when there was difficulty in 
the way of a judgment-creditor getting possession . by 
process of law, and after he had tried to get possession 
by legal process, if he failed, then the Court interposed by • 
granting a receiver, wbich was then considered and was^_ 
in fict the proper course to adopt. But in my opiniot>, 

. r,L. R., IT 'Q. i>p. T49anil^^^ 
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this section enablf?s the Court of Equity to depiirt from its 
former practice and to ^rant a receiver, not only wIumo 
there is no power to take possession at law, but where 
there is power to interfere, if it is just or convenient that 
an order for a receiver shall be made, then, in my opinion, 
if was just or convenient, the Court in this case bad power 
to grant a n'ceiver, though umloubtedly the judgment- 
creditor could by eletjlt have got possession.’ 

“ Now in the present case we think it ‘ is just and 
convenient’ that a receiver sliould lie appointed. There 
4ire exceptional circumstaiiees here. The mortgage-debt 
is for a very large amount. The value of the |)rf)perty 
is said to be insutticient to cover the debt, and there i.s a 
large sum owing for arrears of interesi . It is, therefore, a 
case in which a receiver is desirable, and we think he onglit 
to have been appointed by the decree made by the (Jourt 
below.” The rule was accordingly made absolute with 
costs.* 

Wlicn tlie security contains a power to the mort- 
gagee to aiipoint a receiver the j>ower can only bo exer- 
cised ill terms of the security, and if it is not exercised 
bond fulfil the Court will interfere and appoint its own 
receiver.® It has been lield that although a mortgagee 
nia 3 % under the Conveyancing Act, appoint a receiver 
without coming to the Court, it may be more desirable, 
where an action for foreclosure is pending, that the ap- 
pointment should he made by the Court* 

Nextly, sis to receivers between first and junior mort- 
gagees. According to the strict common law theory of a 
mortgage the mortgagee takes an estate subject to defeat 

\ ^ JdittUaof^ap v. Jotha Naickan^ lu R., 22 

Mail,, 448 <1809). 

^ ^ Kerr, 40, 41. ^ 

41890). -r. *rTiAet v. Nixon^ 26 Ch. !>., 238. 
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upon the payment of the principal and interest when due ^ 
in detault of payment the estate becomes absolute, and the 
mortgagee is entitled to possession either by entry or 
ejectment. In equity the liarshness of this rule was 
tempered by conlerring upon the jnortgagor for lu fixed 
time after default th(5 right of redemption. Accordingly, 
if the mortgagor had executed a second or other subsequent 
incumbrance, such later incumbrances were treated as 
equitable mortgages — a sort of lien cognisable only Iik a 
Court of Equity. This gave to the mortgagees under 
seeoml mortgages the right to call upon the Chancellor 
for aid, whenever tlioir security was endangered hy acts or 
defaults, either of the elder mortgagees or the mortgagor. 
The rult* was therefore w(dl established that until the first 
mortgagee took possessi()n, equity could interfere in aid 
of subsequent incumbrancers and appoint a receiver.^ 

At first it. was lield that this could not be done with- 
out the consent of the first mortgagee because the Court 
could not prevent him from bringing ejectment against the 
receiver as soon as lie was appointed. But this was 
subsequently modified inasmiicli as there was no reason, 
if the first mortgagee had not taken possession, why the 
Court should not appoint a receiver of the estate, the 
ajipointment being made without prejudice to his rights. 
If the mortgagee was not before the Court in the proceed- 
ing for the appointment of the receiver, he might apply for 
leave to bring ejectment, which was granted as of course. 
If the mortgagee would not take possession, a receiver 
was appointed without his consent. If care be taken that 
he is not prejudiced, he has nothing to do with the motion 
for a receiver. The Court will not allow him to object to 
the appointment by anytliing short of a personal assertion 

* Beach, §517; Kerr, ^7; other casesi there cited; "High, § 
V. Dashwoocl, 2 Cox, 383, and 679. 
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of liis legal rights on taking possession himself. The only 
way in which the mortgagee can prevent the appointment 
is hy taking pos.ses.sion.* 

Where, however, the first mortgagee is in possession, 
the common law rule defining the rights of junior and 
senior mortgagees was stated hy Lonl Eldon to be as 
follows : — If a man has a legal mortgage, he cannot 
have a receiver appointed ; he has nothing to do hut to 
take possession. If he has only an o(|ui table mortgage, 
that is, if there is a prior mortgagee, then if the prior 
mortgagee is not in possession, the other may liave a 
receiver without prejudice to his taking |>ossession ; but if 
be is in j)os.‘«e3sion you cannot come here for a receiver ; 
you must redeem him anti then in taking the accounts, 
he will not be allowed any sums that he may have paid 
over to the mortgagor after notice of the subsequent in- 
cumbrance.^ The (Jourt will, therefore, not a|)poiiit a 
receiver at the instance of a .second mortgagee or etjiii- 
table encumbrancer against a prior legal mortgagee in 
posse.ssion as long as anything remains due to him on 
the mortgage security. He is entitled to retain 
that |)o.ssession until he is fully paid. Ho long as any- 
thing is due, in one ease it was said if even a sixpence is 
due, the receiver will be refused. But it should clearly 
appear that something is due, and if tlie accouiits of the 
mortgagee are so incomplete that he cannot determine 
definitely whether or not anything is due, the Court may 
assume that nothing is due. In other cases a receiver will 
not, in general, be appointed except upon an admission that 
he has been paid oft or on his refiusal to accept what is 
due to hiin. The rule applies equally whether the priority 
is original or has been acquired subsequently by an assign- 

» Beach, § 548 ; Kerr, 37. ■ Bef*nei/ v, SewfiU, IJ VV., 047. 
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ment of tlie inortj^ago, and it only applio.'? as long us any- 
thing is due with reiorenco to which the mortgagee has a 
right to retain [»ossession. Although a receiver will not, 
as a general rule, be appointed, the Court may, if a case of 
gross mismanagement of the estate, be made to vppP'*^ 
deprive a prior legal mortgagee of possession ; but,, to 
warrant su(;h an interference the mismanagement nmst 
be of a clear and specified nature.* 

Other cases, The c ases specifically dealt with in this (IJhapbjr are 

those of most fre<|uent occurrence. Receivers have, how- 
ever, been appointetl in other cases as in that of companies 
, corporations interpleader suits ;* arbitrations; litigation 

in a foreign Court in aid of anmiituiits,'^ and in other 
cases. In this connection it is to he observeil that the 
juri.sdiction is not limited by precedent, but is to bo ascer- 
tained by reference to the jirovisions of the Code which 
state that whenecerii appears to the Court to he necessary 
for the realization, preservation or better custody or 
management of anff property moveable or immoveable 
the suJtjevf of a soit^ the (\>iirt may by' onler appoint a 
receiver of such property.^ 

§ 23. An appeal lies from an order passeil under si*e- 
tion 503 appointing, or refusing to appoint,** a receiver.'** A 
Subordinate dudge wdien considering the expediency of 
the appointment of a receiver is acting under section 503 
as explained by section 505. When he does appoint his 


• Kerr, 3*2, 3(5 ; Keacb, § 550. 

• Kerr, 57 *70. 

• Gluck aiul Becker’s IWeivcrs 
ef CorporatioiiM. 

• BowtfU V. Dnimwy 13 Q. B. 
I>m67. 

• Kerr, 104. 

; 

’ § < 87 . 

• Civ. Pr. Code, s. 503. 


• Vfinkatasami v, S^rhiamnwia^ 
1. L. R., 10 Mad., 179j(1886y, P. B. 
overruling StU>ravmnya v. 
mni, I, L. R.. 0 Marl., .W {mi ) ; 
OoMain Dnlmir Puri^v, Tekalt 
Betnarain, 0 C. L. U„ 467 (1880 ) ; 
Baitiya Bath Aiiya v. Makfain. Lai 
Axiya.X. L. R., IT Cal., C8» (1891).; 

Civil Procedure Codfe/ s. 588,. 
cl,24.v.. 
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order is passed under section .003, anti when he refiist^s to 
kike the necessary step preliminary to appointintMit, liis 
order is also made under tliat section, and an appeal lies 
from such an order made hi" a Suhord inale JikIhcJ An 
order ly'ade by a Subordinate Jud^o dismissing aii a|»pli- 
oatj^on for the n[)pointinent of a receiver after ol)tainini; 
sanction from the District Judge is an order under section 
503 and not under section 505 and therefore appealahh*.^ 
No appeal lies from an order passed iindtu* section 
505 by a (vourt subordinate to a District Court, submitting 
the name of a person sought to be appointed a receiver, 
together with tlio grounds for the nomination, such being 
only a preliminary order or expression of opinion and not 
an order under section 503. Nor does an np[)cal lie from 
the order of the District Court confirming such nomina- 
tion.® While an af>pe5il lies from an order rejecting an 
application for a receiver under section 503, the order 
on appeal is final, and there is no second appeal.^ By a 
decree in an administration suit, A was appoint(‘<l rccan'ver 

to manage the estate ;” A died, and by a .snbs(H|ucnt 
order H was appointed receiver. One of the doIVndants 
in the suit applied to liuve 7^ renioveil from the office of 
receiver on the ground of his alleged mismanagement of the 
estate. The application was refused, Hehl^ that the order 
of refusal was appealable whether tlie former or present 
Oode of Procedure was deemed to be applicable, being an 
order made in respect of a Cjuestion arising between the 
parties to a suit relating to llie execution of the decree.® 

* Saftf/appa v. ShivhumwUf Najarimal v. AV)m7>rti, I. L. li., 21 

I. U U., 24*Boia.. 38{l89a). , Bora,. 328 {}mU 

• Goitsain Vulmir Puri TtdcuU . *• BaUlya Adya \\ Malchan 
Helnmain^ e^ O. U Jl.. 467 (ISSO),^ ^ Ady<i, l- L. R., 17 Cal., 680. 

^ Birajw Hpoer y Bmti ^Chnrn (1890). : O ; 

^ Xd» t U P MUh^jty. Llmjt, 1/ L. tti, 0 

) ;\ ■ appi'ovect;-.-, in 
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There is no nppeal to His Mnjesty in Council iigninst 
:in order refusing file appointinenfc of a receiver in a 
suit. Such order does not finally decide any matter 
which is directly at issue in the cause in respect to the 
rights of the parties, and is not final ” within the meaning 
of clauses {a) and (h) of section 595 of the Oivil Prq.ce- 
dure Code and section 39 of the Letters Patent ; nor is the 
matter a special case falling within the terms of clause (c*) 
of section 59 of the Code or section 40 of the liclters 
Patent.' 

> ChmuH Dull Jha v. Piidma- Cal., 92 (1895). 
namt Sitiffh Iiaha<iu7\ 1. L. K., 22 



CHAPTER IV. 


RhCHIVKIIS of PilOFHllTY ON’UKIt AT'IArUMKS'i'. 

§ 24, Kcocivors of attnchcrl ijro- § 20. !‘o\vcr anti diitio.« of recvivor, 

perty, § 27. Removal of reeoiver. 

§ 2r>. Wlion and how ai)i)ointed. 

§ *24. W^iTii regard to iiiimagers or receivers of ,>/* 
aUaclied proiicrty section 243 of the Civil Procedure Code 
of 1850 (Act V^IIl of 1859) contained the following 
provisions: — 

When the ])roperty attached shall consist of debts 
dtie to the [larty who may be answerable for tlie amount 
of the decree, or of any lands, lioiise.s, or other immove- 
able property, it sliall be competent to the Court to 
ap|)oiiit a manager of the said property, with power to 
sue for the debts, and to collect the rents or other receipts 
and profits of the laud or other immoveable propert}', 
and to execute siicli deeds or instruments in writing as 
may be necessary for the purpose, and to pay and apply 
sncli rents, profits, or receipts towards the payment of the • 
amount of the decree and costs ; or, when tlie property 
attaclied shall consist of laud, if the judgment-debtor can 
satisfy tlie Court that there is reasonable ground to believe 
that the amount of the judgincnt may be raised by the 
mortgage of the land, or by letting it on lease, or by 
disposing by private sale of a portioh of the land, or of 
any other property belonging to the judgment-debtor, it 
shall be competent to the Court, on the application of 
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the judgmenh-debtor, to postpone the stile for such jieriod 
us it muy tliink pro[)er to enable the judgment-debtor to 
raise tlie amount. In any ease iu which a manager shall 
be appointed under tliis section, such manager shall be 
bound to render due and proper tieconnt of his leceipts 
and disbursements from time to time as the Court may 
direct.” 

Chapter XXXLI of the Code of 1877 (Act X of 
1877) sup[diod the place both of the last mentioned section 
us also of the li2n(l section of the Code of 1859 dealing 
with receivers ot‘ property in dis[uite in a suit and going 
further gave the (Jourt ver}* general [lowers as to the ap- 
pointment of receivers. The jirovisions in the (^>»le of 
1877 were identical with those of tlie present (iode save 
that in the present Code the words as the Court tliinks 
fit” in section . 503, ek (d)^ have been inserted after the 
word “remuneration,” and the consent of the (.Collector is 
required to his apfiointmcmt under section 504. 

Section 503 of tlie present Code rims as follows ; — 

“ Whenever it appears to the Court to be necessary 
for the realization, preservation, or bettor custody or 
inanagement of any property, moveable or immoveable, the 
subject of a suit, or vnder attaclunent^ the Court niay by 
•order 

(rt) ajipoint a receiver of such property, and, if 
need be, 

(A) i-einove the person m whose possession or 
custofly the pro[>erty may be from the pos- 
sesiSion or custody thereof; 

(c) commit the same to the custody or manage- 

ment of such receiver ; and 

(d) grunt to such receiver such fee or coiinnissiou 

on the rents and profits of the property by 
\yay of reinuneration, and all such ppwer|j ■ 
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as to bringing aiul (IrfenJing suits, and tbr 
tlio realization, management, |)rotection, 
preservation and improvement of the pro- 
perty, tlie collection of the rents and prolit.s 
thereof, the application and disposal of such 
rents and profits, and the execution of 
instruments in writing, as the owner him- 
self has, or such of those powers as the 
Court thinks fit. 

Every receiver so ap[)ointed shall (c) give such 
seenrity (if any) us the Court thinks fit, duly to account 
for what lie sli«all receive in respect of tlic |>ro{)erty, 

(/) pass his accounts at such periods ami in such 
form as the t-ourt directs ; 

(</) pay the balance due from him thereon as the 
Court directs ; and 

(A) be responsible for any loss occasioned to the 
property by his wilful default or gross 
negligence. 

Nothing in this section authorizes the Court to 
remove from the possession or custody of property under 
attachment any person whom the parties to the suit, or 
some or one of them, have or has not a present right so 
to remove.” 

§ 25. The appointment of a receiver by the Court 
at the instance of a judgment-creditor ivS a process of 
execution known in England as equitable execution being a 
process of execution enforced by the Court at the instance 
of a judgment-creditor.' Inasmuch as however the 
term arises out of the dual jurisdiction of the Courts of 
Common Law and Chancery, it has no real applicability 

Fink MiitMnaj Hohadnr S, 0 ., 4 C- VV. N., 27. SeeanU, 
Siwff. T. 20 Debtor and Creditor,^^ 


and Iww 
appohikd^ 
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to the similar remedy in this country. In Englnnd when 
a person had obtained a jiidginent, the natural eonrse was 
to take the ordinary legal process by writ of eUfjU ; but 
there might be difficulties which prevented him from 
getting the land delivered in execution under th6> elef/h:. 
Where, therefore, there was a judgment, which owing to 
legal impediments could not he enforced at law, he came 
into equity for what was called equitable execution : that 
is to say to have the lands delivered to him in execution 
to him in equity when he would have got them at law in 
the ordinary process, hut for certain difficulties existing. 
He accordingly hied a bill in equity asking for |»aym(mfc 
of the judgment-debt by means of a receiver.^ It is 
obvious, therefore, that the proceeding under section ;)0o 
of the tJoile has, beyond the fact that a receiver is 
appointed, nothing in common with wliat was technically 
styled “equitable execution."’ Under the ( V)de the appoint- 
ment of a receiver is hut one of the various })roceedings 
relating to execution which are governed by one and 
the same law administered by t/oiirts which are botli 
■Oourts of Equity and Common law. Such appoiiitnnmt 
is resorted to not because of any legal hindrance to exe- 
CAition, hut because it is the best means available inuler 
the ])articular circumstances of the case to give effect 
to and secure the rights of the judgment-creditor anti 
judguieut-debtor respectively. 

A judgment does not vest in a judgment-creditor any 
portion of the property of his judgment-debtor. It gives 
him the right to liave the ju Igment executed, but uniil 
execution the ])ro[)crty of the judgment-debtor docs not 
vest in the judgment-creditor simply by virtue of the 
jndginent. In the undermentioned case the appellant. 


Aurjlo-llalian Dank v. DacUit, L. tt., 9 Ob. t)., 233, 290 (1378). 
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liavino obtiiined a dccreo. for money, sued to recover llie 
unsatisfied balance thereof from the res[)ondents alle;;in;f 
that the j)ro[»erty of the deceased judgment-debtor (being 
one-seventh share in the legacy of his father) was in 
their possession. He prayed that after due enquiry, adjust- 
moot of accounts and the determination of the value of 
the said legacy out of the share which might be found 
due to tlie judgment-ilebtor, the aboveimMitioned balance 
might be decreed with interests and costs. //cW, that 
the decree did not vest in the appellant a riglit to the 
property sued for, and consequently that he coubl not 
maintain this suit. The proper mode of enforcing 
a decree, is that pointed out b}*- the Code of (.'ivil 
I’rocedure, namely, by execution and sale, or by execution 
and attachment, and the ujipointment of a receiver to collect 
the property. Where tlie Ijegislature has prescribed a j)ar- 
ticular mode of enforcing aright created by a decree, the 
possessor of that riglit is bound to follow the procedure 
prescribed ainl no other.* The Court cannot make an order 
to continue an attachment so as to ])rovide for inoiKjy not 
actually due, the right to attachment being only for sums 
actually due.**^ 

When a manager is appointed, the apj)ointment is 
made after hearing the arguments on both sides, and 
the appointment is generally considered one which, 
although made primarily in the interest of the debtor, is 
likewise in the interest of all parties concerned.® In 
some cases it may be as much to the interest of the 
judgment-creditor as to that of the debtor as in cases 
where there are incumbrances affecting the property, or 


• Mirta Mahomed Aga AUKhan Dalt^ 4 B. L. H., A.C., 20 (1869). 
Bahadoor v. The Wido'ty of tUiU * Hiiree Bunkur Alookerjee v. 
awaA'wnti, li. R., 8 I. A., 241 (1876). Jogendro Coomar Mookerjee^ 10 

^ Ramdhan Muter V, Koilaemtih W. R., 66 (1873). 
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iiunierons creditors or an iininediate sale is not possible, 
or, if possible, cannot be effected except at a sacrifice of 
the property, unless, as often happens, it is tlie object of 
the (ueditor to obtain possession of tbo property of his 
debtor below its real value. The application»niay be 
made either by the judgment-creditor or debtor, it is 
entirely discretionary with a Court to appoint a receiver 
and to allow a debt to be ])aid by degrees.* In consid- 
ering whether execution should proceed in the ordi- 
nary course or whetlier a receiver should be appointed 
to discharge the debt from the profits of the pro- 
perty, the Court will use ifs discretion liaving regard 
to all the circumstances of tlie case. It will see whether 
the amount due under the decri'c is likely to be realized 
within a reasonable time from the profits of the at- 
tached property, liearing the ohjeetions of the decree- 
holder where he does not assent to this course. The fact 
of a manager having been appointed to realize the 
profits of a property with a view to satisfy certain 
ilecrees, even though the appointment should have been 
confirmed by the High Court, is no bar to a Judge on 
the application of another decree-holder emjuiring into 
the state of the property and passing proper orders 
and, should he find that the proceeds are insufficient to 
satisfy all the decrees within a reasonable time, causing 
the decree to be executed in the usual way.* And 
when a judge on the death of a manager review-ed 
the progress made and fimling tljut under such manage- 
ment the decree was not likely to be satisfied for a 
very long time, directed execution to proceed against the 
e.date, it was held that his discretion had been properly 

* J>hh Dyal Lall Ram Ruttun * Bvojmdtiv Narain Roy v; 
Neoffi^et 16 W. R., 46 (1871); v. J!Camo:tr Roy, I W. R., Misc., 
pogi, * 
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exercised. ‘ Where referenee was made to a eireular order 
in which the ("onrt stated that two or three years should 
ordinarily be the limit for which a property should he [uit 
under the charge of a manager, the Court stated as fol- 
lows The (vourt does not, I apprehend, intend hy 
thestf’f w^ords to limit the time strictly to that period in all 
cases, hut requires thereby'' that in cnich case the judge 
w'ho directs the appointment of a manager should exercise 
a proper discretion with reference to all the circumstances 
of the case in calculating the time in which the debts 
may he paid otf. If, after a year or two it appears that 
the collections are insufficient to meet the claims of the 
creditors, there is no reason why an application should not 
be made to the Court for the removal of tlie manager 
and the sale of the property/’* 

In the undermentioned suit numerous decrees had 
been obtained against the defendants, part of whose pro- 
perty consisted of a village which was attached in 1851). 
The village was under the management of the tyollector 
whom the C^nirts below treated as a manager put in 
under section 248 of the (We of 1851). The «lecree- 
holders received rateable shares in the nett income of the 
village in liquidation of their respective decrees. It appeared 
that it would take fifteen years to pay off* the various 
decree-holders. The petitioner applied to the ("ivil Court 
for an attachment of the village in execution of his decree. 
The application was refused on the ground that the village 
was already under attachment in satisfaction of other 
decrees. Upon appeal the High t^Joiirt ordered a sale of 
the village, the sale-proceeds to he dealt with in accordance 

* Doorga DuU Singh v. Bumm- Sfitt also observations in 
VM Loll Sahoo, 25 W. H., 33 (I87d), Sunkur Ofooktniea v. Jogewiro 
' • Buntoaree Lall Sahoo v. Gir- Coomar 22 W. R., 220 

dhavaa Singh, 16 W. R., 273, 274. (1874). 

.' W/ K. ^ . 


12 
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'with the proper provisions of the on the ground 

that it could never have been intended to give the Civil 
Courts for an indefinite length of time, the management 
of the encumbere<l estates of the country or to compel 
decree-holders to s?ubmit to such an unreasonable delay as 
fifteen or twenty years before obtaining satisfaction of their 
decree.^ Where a Subordinate Judge was of opinion that 
an application for the appointment of a manager was ma<le 
only to put oft payment of the debt, the High (^ourt held 
he was not wrong in exercising his discretion, and refus- 
ing to appoint a manager.* A Court executing a decree 
was held to have been justified in refusing to appoint a 
manager for attached property belonging to the judgment- 
debtor, where it would have taken 2() years to pay otf the 
debt from the profits of the property. But the High 
{?ourt saw no objection to the appointment of a tnanager 
to dispose of portions of the property by sale mortgage 
and otherwise if the debt could thereby be cleared oft' in six 
months.® A Court cannot refuse to order attachment on 
application of a decree-holder : nor can it appoint a manager 
until after attachment, the Code assuming that the pro- 
perty has already been attached. After, however, an 
attachment has been made according to law, the Court may 
proceed either to order the sale of the property or to ap- 
point a manager or receiver for the purpose of liquidating 
the debt, should that be considered to be the best course 


> JUdnum Atchutara Mayya v. 
Khaja Mahomed Amin Khan^ 5 
MaU. H. C. R., 272 (1870). In this 
case the attachment and manage- 
ment of the estate had already been 
under the care of the Courts for 
moi'e than ten years. In Mohunt 
Ham Hueha Doee v. J>oorga Dutt 
Mieser, 13 W. R., 463 (1870), the 


Liower Court considei'ed six years 
a reasonable period. As to how- 
ever, the powers of raanaRement 
under the present Code, V. po«^. 

• Ootum Singh v. Ham Surun 
LaU, 23 W. B., 287 (1876). 

* Mohinee Mohun Dose v. Ham 
Kant Ghowtihry, 16 W, R., 322 

. ,( 1871 ). ■ 
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both for the creditor and for the debtor.' Attiudimeiits 
ore not superseded by the appointment of a manager. 
The object of the appointment is for the protection of the 
estate consistently with the security of creditors, and it 
would place the creditors in an excee<lingly unsafe position 
if the appointment of a manager had the etfect of entirely 
destroying that security.^ The proceeding iloes not cdiange 
the property in the subject which is attached and affected 
by it. The manager appointed, so tar as he is an officer of 
the ( 'ourt, is at most the haml of the Court for the pur|;ose 
of carrying out the provisions of the ( -ode.*' 

There is nothing in the Code to prevent property 
which has been once attached from being alterwards 
attached by a judgment-creditor in another suit if only 
this can be done before it has been sold by order of 
t^'Ourt and so the judgment-debtor divested of all rights to 
it. The ffict that property under attachment is in the 
hands of a manager or receiver does not protect it from 
attachment of all other creditors.* A manager may be 
appointed by the Court without the consent of the decree- 
holder. He is, however, appointed for the purpose of recover- 
ing sums due under judicial awards, and claims which are 
not based on such awards cannot be allowed to be realized by 
a manager to the prejudice of the decree-holders for whose 
benefit alone the manager is appointed and who in law are 
entitled to be first paid. The Court has no power to order 
that the manager should, out of the proceeds of the estate, 
satisfy the claims of persons other than decree-holders.* 

* Bunwar^ Lall Bahoo v. C/ir- (1873) ; L. R., 1 1. A., 89, 95, 
dharM Sin$h, 16 W. B., *273 •John TUI S Co, v, AWool 
0821). ' 19 W. B., 37,38(1873). 

*■ Mohabeer Berahad Bingh * * John, TUd v, A hdool 19 

€olUcM of nTKwA,\Zyi\% W. B., 37 (1872). 

(1870) ; ^i#ai 0 art fAill V, Mg- • 7%aA:oor 6Viw»cA«r v, Chowdhry 
habir , 12 B. JL. R. ,. " 2^ ChoM Singht Marshall, 261 (18^)* 
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Where a jadginent-debtor asks that a manager be 
appointed, he must show that the circumstanees are such 
that the order for which he applies would be a reasonable 
and proper one. He should not only show what is the 
income of the j)articnlar property and the amount due 
under the decree but he should also show whether that 
income is unincumbered, and if incnmhiu'ed, to what 
extent. He cannot ask the (^ourt to make an order under 
this section with respect to one single property before 
disclosing the whole state of his affairs, the extent of his 
liabilities and the means he has of meeting them.* 
The fact of the judgment-debtors possessing proper- 
ties other than the one attached is no ground for rejecting 
an application for the appointment of a manager. To 
save a particular property from sale a jiulginent-del>tor 
must show the value and condition of other properties in 
his or her possession, and the jiulge must consider how and 
by what arrangement such a disposal of different portions of 
such property may be made so as to avoid tlie sale of the 
property already attached.^ Where a decree for a bond debt 
contained a clause to the effect that if the money due was 
not paid the property pledged in tlie bond might be sold, 
the clause was construed to mean that the property was 
liable for the debt decreed. Held, also, that the decree- 
holder could get at the property only in execution of the 
decree, in which case he would be in the position of any 
other judgment-creditor and be bound by the provisions of 
the Civil Procedure Code and the judgment-debtor would 
be entitled to the benefit of section 243 relating to the 
appointment of a manager of attached property.® Under 


• Dinobumihoo Singh v. Mae.- (1869). 

naghtfin, 2 C. L. K., 185 (1878). • Afohunt Rucha Dobs v. 

• Debkumari BiH v. Ram Lai Doorga Dntt 13 \V,,R,, tSH- 

Mookerjae^^Vi, 1*. R.. App., 107 (1870). 
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the (yode of 1859 the Court might ])ostpone the i<ale 
of property on being satisfied that there was reason- 
able ground to believe that the amount of the judg- 
ment might be raised in the manner there stated. This 
provision was held, however, not to authorise the post- 
}) 0 !^ment of the sale of attached property for one year, 
seeurity being given for the payment of the <lebt within 
that time.* Under the same t Jode it was held that where 
a Deputy Collector executes a decree against a party 
liolding another decree from his own (;Ourt, he ought, 
instead of selling that other decree, to appoint a manager . 
to realize the judgment-debt due thereon.* 

In the case undermentioned an application was nuule 
in (Clambers for the ap))ointment of a receiver for the 
purpose of realising certain monies in execution of a 
decree. The plaiiitiflF had ohtaiiied a decree against the 
defendant and in execution of that decree obtained an 
order under section 268, Civil Proc(^dure (.'ode, j>rohibiting 
and restraining the defendant until the further order of 
the Court from receiving from the Chief Auditor, East 
Indian liaihvay Company, a moiety of his salary with 
exchange compensation allowance for each and c^very 
month, commencing from the tlate of the order, and the 
(Jhief Auditor from making payment of those sums to any 
]>erson whomsoever. On the 24th August lyOO, the ])lain- 
tift* obtained an order that the (.Jhief Auditor should be at 
liberty to |)ay into (.'ourt the moneys attached under the 
previous order, but the ( 'hief Auditor in the exercise of his 
discretion under the last paragraph of section 268, declined 
to pay the money into ( 'curt. Upon the attorney for the 
])laintiff sipplying for the appointment of a receiver 
under section 503, Civil Procedure Code, contending 

‘ Fy^-ood-detn v. Giraudh * Ram Cltunder Ray v. Ram 
2 N.-W. P., 1 (1870). ChHmBuluh««,9yr.K.,Sn{\9t»). 
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that that was the only course left open to him to realise 
the money, and it was the usual course followed in such 
cases, the (burt ol)served that the ap]K)intment of a 
receiver would ho a hea^y burden on the defendant, and 
asked whether there was any precedent. It was thvnuipon 
pointed out that in the ense of Givdhavilal J/hanmia v. 
Joimhvr l{o}j and others (um*eported) :i receiver was 
appointed by ISale, J., under similar circiiiustances, upon 
wdiitdi the (/oiirt granted the applicationJ 

Assets realized by the appointment of a receiver 
after decree are assets realized by a process of execution 
provided for by the Code. Rents of property under 
attacliment realize<l by a receiver appointed at the in- 
stance of a decree-holder are assets realized by “ sale or 
otherwise in execution of a detuee ” within the meaning 
of section 21)5 of the Code. That section provides for a 
rateable distribution of the assets amongst the decree- 
holders, But no creditor who obtains an attachment order 
subsequent to the realization by the receiver is entitled to 
participate, as it is only decree-holders who have applied 
to the Court for execution of their decrees prior to the 
realization who are comprehended in that section.* 

§ 2t). The position of the manager under section 243 
of the t We of 1859 was stated in a judgment from which 
the following passage is taken : 

“ It is to be observed, as we understand this section^ 
that this proceeding does not change the property in the 
subject which is attached and affected by it. It seems to 
us that the manager so appointed by the Court, so far as 
he is an officer of the Court, is at most the hand of the 
Court for the purpose of gathering in, on behalf of the 

» Umbica Churn Sarmkar v. A. Sind, 1. R.. 26 Cal.. 772 (1899)^ 
C. Mnk, 5 C. W. N., XXII. S.C., 4 C. W. K.. 27. 

^ Fink V. MaharaJ ItaJml(^or 
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judgment-debtor, the moneys due to him, in order thiit 
they may he iuuuediatelj' applied to the sati:^ tact ion of 
the decree, /.e., to the discharge ot the jiidoinent-ilel>t. 
If the manager so appointed affects to do more tliau this 
and deals with the subject of property itself — if for 
instance he carries on such a concern as this Seetiilpore 
indigo concern and works it as a proprietor would work 
it, — he must do so, in our opinion, as the agent of the 
judgment-debtor, ami not properly as an officer of the 
Court. We need hardly here rcnnark that, on the Original 
Side of this Court, a question has been lately <*onsidere<l 
and discussed at some length as to what are the proper 
functions, and what is the true statuif^ of a receiver 
apj)oiuted by the (/Oiirt in a civil suit, with the objecft of 
preserving property and of keeping it within reach of the 
Court until a linal decree can be made between the 
parties. We may, however, say, we consiiler it to be 
quite settled that the receiver, even in that case, cjin hut 
exercise at the utmost such powers and rights over the 
property as the parties to the suit turn out to be possessed 
of when those rights are finally determined. He does not, 
as seems sometimes to be imagined, in some mysterious 
wajs represent the Court itself, and by virtue of its author- 
ity, override the parties ami all the world besides. We 
do not know whether it has ever been held that the 
District Courts of this country have the authority to 
appoint a receiver of such a character as that which we 
have just mentioned ; probably they would be held to 
have it, if it should become necessary in order complete- 
ly to administer justice within their jurisdiction to make 
such an * appointment. But we do not at this moment 
remember any case in which such an appointment has 
been made, and we believe that <it any rate such cases, if 
they have occurred, are exceedingly rare. But however 
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this may be, the manager who has appointed by the 
Judge’s Court in the present matter now before us, does 
not trace his authority to aii}" general j)owers of the 
Court. He is certainly nothing other than such an officer 
as the Court is expressly authorized to appoint by sec- 
tion 243, and it appears to us that the purpose of that 
section, so far as concerns the appointment of a manager, 
is limited to the collection of moneys and money profits 
which may V)e due to the judgment-debtor. As we have 
already said we are very strongly of opinion that it 
never was the intention of the Ijegislatiire, when it used 
the words of the first part of that section, to give a Court 
power to take the property of judgment-debtors into its 
own hands, and to manaije it as of its own authority 
during a course of years for the benefit of certain favoured 
judgment-creditors to the exclusion of all others. We 
think that if the Legislature had entertained the intention 
to confer such an extraordinary power, it would have 
expressed it clearly, and would have taken care to hedge 
the gitt about with qualifications which are, as it seems 
to xis, absolutely necessary to prevent the exercise of it 
from leading to very great mischief indee<l.”* 

In Moran v. Muttn Uibee^ in which case a manager 
of an iiuligo concern mortgaged the |)roperty, Phear, J., 
after citing section 243 of the old Code, said : — 

“ Tt seems to me that the Legislature did not intend 
l)y thus using the word ‘ manager ’ to inijdy by the force 
of that word alone that the }>erson ai»j)ointed should have 
power to manage ami carry on the property, wliatever its 
nature, in res{)eet of which he is appointed : T think that 
the word is a mere designation of a person, whoste power 
is specified in the following sentence, namely, wdth power 

» In the matter of John R., pp. 37, 38 (1872); p^r Phear, J. 

TUI Co, V. A fjdfpol Hyn, rf-r., 19 W. » I. L. R., 2 Cal., 72 (1876). 
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to sue for tlu* debts, iiiid to collect the rents and other 
receipts and |)rotits of the land or other iininoveablc 
property, ami to execrate such deeds or instrunients in 
writing as may be necessary for the })ur|»ose, and to pay 
and apj)ly such rents, j)rofits, or recreipts towards |)ayinent 
of the amount of the decree and costs. The same word 
‘ manager ’ is thus used in refer<Mice to cast's where 
obviously there could be nothing to maiiago, and where 
the person ajipointed could he nothing more than a 
receiver, as to others ; and in the powt'rs t^xpressly attri- 
hutt'd to him th<;re is nothing which could enable him to 
carry on any business, or to raise money for that or any 
other ])nrpose. He a]»pears to he even narrov\dy restricteil 
in regard to the application of th<‘ rents and profits which 
he may collect, /.c., to juiying them towards tlie amount 
of the decree and c;osts. It is also not nnimportant to 
remark that in the immediately following passage of the 
same s<*ction the Legislature ennploys express words to 
nuthoriz(? the ( Jourt to raise money, by means short of sell- 
ing the land, for the purpose of discliarging the judgment- 
debt ; if it had intended to give the managin' or even the 
( ><mrt ii like power for the purpose of merely managing 
the ]>ro])erty or carrying on a business concern, with a 
view to discharging the judgnient-deht out of the profits, 
it surely would have conferred the power expressly among 
the other powers mentioned and would not have let it 
simply hirk under cover of the name ^ manager.^ The last 
words of the section : ‘ In any case in which a manager 
shall be appointed under this section, such manager shall 
be bound to render due and proper accounts of his receipts 
and <lisbursements from lime to time as the Court may 
direct ’ do not enlarge the passage which I have* quoted, 
because a mere receiver must, or may, have to tiisburse 
money ill the course of collecting rents and profits and 
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suin^ for (lol>ts, &c. On tlie whole, I feel hoiind fo 
xsay tliat we cannot Hml in section 24^» an\' legislative 
authority ^iven to the CWrt to appoint a manager 
to carry on a jiidgnnmt-dehtor’s business pending exe- 
cution procee<lings, and to invest him with power to 
raise inom^y for that purpose, although I am aware that 
a practice of this kind has, on some ground or another, 
become very prevalent. And I neial hardly add that if 
a manager appointetl under section 24J1 has not in him- 
self any statutable authority to carry on and manage a 
business or other pro|>erty, he (certainly has no authority 
to hypothecate, prodiuu^, (fee.. For expfmditure to that end. 

I do not know whether it has bcfui decidcHl to what^^ 
extent the ( -ivil ( Vmrts of the Mofussil liave the powen* 
such as that possessed by the ( V>nrt of diancery at home, 
and by this (\>urt, of managing the pro|)erty of parties to 
a causts pimding suit or administration ; or if so, whether 
their power in this res[)ect arises in proceedings had solely 
for tlu^ |)urpose of enforcing execution of a decree. But 
however this may be, the (Court’s manager, under siicli 
circumstances, only accpiires a right to charge his costs 
and expeinliture against the parties to the suit, or persons 
who have knowingly platted themselves in a like jiosition 
relative to his management, and (‘ven then he can only do 
so in respect of .such expenditure as has been expressly 
sanctioned by the (Jourt. The ground of his right is that 
he is the ( /ourt’s officer acting under the (Court’s discretion 
as In^tween the ])arties to the suit and with the (Court’s 
sanction which cannot, of course, be rightly given without, 
specific riKjuiry in each mutter requiring sanction ; the 
exercise of the Court’s discretion cannot be dek^gated t4> 
the manager Ijy anticipation.”^ . 


• Moi'an V. Mittn Bitms, I, Ii. R., 2 Cal., pp. 72 to 74 
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As will, however, be observed from the terms of the 
section the scope of the powers and duties of receivers of 
attached property are wider under the present than under 
the Code of 1859 under which the decision last cited was 
given-* The Court may commit the property to the custody 
OE^anagemeut of the receiver who may be given not only 
all such powers as to vollecHon of rents and profits, 
execution of instruments and bringing and defending suits, 
but also all such powers for realization^ manaffement^ j*ro- 
tection and preservation and iinprovement of the property 
as the owner himself lias or such of those powers as the 
(Uourt thinks fit.^ 

The provisions of section 50^^ were intended to declare 
that the receiver in respect of all property w^hich was or 
could be attached had the powers of the owner as they ex- 
isted at the time the property was brought under the orders 
of the Court, provided they have not ceased by operation of 
law,* ‘‘ Powers of the owner ’ referred to in section 50H 
riiust be read in connection with the other provisions of the 
Code such as those prohibiting alienation after attachment 
to the prejudice of a decree-hohler. In the last mentioned 
case a zemindar in 1879 granted a lease of part of the 
zemindary for twenty years reserving a rent of Its. 18,000 
per annum. In 1881, the zemindary having been attached 
by a creditor, the zemindar granted a new lease in per- 
petuity in lieu of the former lease, reserving a rent of 
Rs. 12,000 a year. A receiver of the zemindary, having 
subsequently been appointed with full powders under the 
provisions of section 503 of the Code, sued the lessee to 
recover rent at the rate reserved in the first lease from 
1881. *The lessee did not deny liability to pay the reduced 
rent, but asserted that rent could not be recovered under 

* Civ. Pr. OoUe, s. 603. » Oopatasanii v. Sankara^ I. L. 

B.. 8 Mad., 4ie (1885). 
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the first l«ase inasmiuih as the receiver had tlie powers 
of* the owner, and as the owner would be bound by the 
second lease the receiver was bound by it. Upon the 
principle, however, above stjited it was held that the 
receiver was entitled to recover the rent claimed.' 

In execution of a decree, an order w^as made by <^he 
(\mrt, directing the payment of the rents of certain 
property, which had been attache<l, as they became due 
from the mukuraridar to the judgment-debtors, to be made 
to the decree-holder to satisfy his decree ; and afterwards 
the execution case was struck off the file. Subsequently, 
default having been made by the mnknraridar in the pay- 
ment of the rents of certain years and the decree not 
having been fully satisfied, the decree-hohJer applied for 
an order directing the payment of the rents which were 
in arrear to be made by the mnhiraridar in accordance 
with the previous order. Notice having been directed 
to be served on the judgment-debtors, they came in and 
})leaded limitation. IJeld, that as the application was not 
strictly one for fresh execution, limitation could nut apply, 
and that as the effect of the order in the execution pro- 
ceedings was virtually to appoint the decree-holder re- 
ceiver, and as the attachment was still in force, his proper 
course was to file a regular suit fjffd receiver against the 
mukiiraridar.^ 

When a debt due from a thin! person to the judgment- 
debtor is attached in the hands of the person who owes 
it, the Court may, if necessary, appoint a manager to sue 
for it.® A receiver appointed in execution may sue for 

» Ih, I. L. R., 4 Cal.. 877. 

• Radha KUtsore Bojte v. Aftab ■ Bambutty Kooer v, Jiatmsitur 
Chundra Mahatah^ I. li. H., 7 Cal., Pershad^ 22 W. R., 36 (1874) ; Rea* 
61 (1881) ; distinguishing Hurro- zat Hossein Khan v. Juggannath 
uath Bhunjo v. Chunni Lull Ghoste^ Singh^ 21 W. R., 419 (1874). 
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any debts attached ; ‘ in the terms, however, only ot* the 
order appointing him ;® or tor contribution on contract 
or tor the property ot* the judgment-debtor.'* 

A receiver cannot waive any right to recover what 
may he legally claimable, without the sanction of the 
Oojirt, of which he is an officer.® 

When a debt alleged to be due by a third party to a 
judgment-debtor has V)een attached liy the judgment-credi- 
tor, tli(' don rt may, under section 268, ( Uvil Procedure 
(/ode, make an order upon the garnishejf.^ for the payment 
of such debt to the jiulgment-creditor in case the forimu' 
admits it to be due, or for so much as he admits to be due 
to the judgment-debtor. Where, how^ever, the garnishee 
deflies the debt there is no other course open to the 
judgment-creditor than to have it sold or to have a 
rec<>iver appointed linden* section oOvb® 

Held that a (/onrt executing a simple money-decree 
obtained against a soilless separated Hindu was not com- 
petent to appoint a receiver of the rents, accruing since 
his <lecease, ot the judgment-debtor’s immovable [irojierty, 
then in the hands of his widow* as her widow’s estate, such 
rents not being assets of the tleceased, but the personal 
movable property of the wddow% and this <‘V(ni if the 
decree-holder had not, as in fact he had, agreed for con- 
sideration not to execute his decree against the movable 
property of the widow^*^ 

A receiver does not represent the estate for all 
purposes ; he would have none of the powers which may 

* kumi, K.. a I. A., 241 at p. 24;i. 

» Henods Behary Afookerjffi v. • Gopaiammi v, Sankara, L. R.. 

Rajnarai'nji Muter, 7 C. W. N., SSI 8 Mad., 418, 420 (1885). 

(1903) ; S. O., L L. R., 30 CaK, 699. • Toolsa Ooolaiv, Bombay Tram- 

• Sundaramv. Sankara,X,lj.li,y way Co,, IaU, I. Tj. H., 11 Boui., 

9 Mad., 384 (1886). 448 (1887). 

^ Mirza Mahonmi Aga AH Khan ^ Rani Kanno Dai v. B, /. 
Bahadur v. The Widovn of Balma- Daey, I. h, H. , 19 All., 236 (1897). 
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be conferred under section 503 of the Code in respect of 
property belonging to the judgment-debtor not attached 
in the suit in which the order was made.* But in the 
next mentioned case the whole zemindari was attacheci, 
and it was held that the receiver could maintain the suit. 

A zamindari was attached in execution of certgjn 
decrees against the zamindar, and the plaintiff was ap- 
pointed receiver with full powers under section 503 of, 
the (yode of (Mvil Procedure to manage the zamindari. 
Before tlie appointment of the receiver, the zamindar had 
expended certain sunis at the defendant’s request to 
repair a tank for the irrigation of lands held by them in 
common with him. This suit was brought to recover the 
sums so expended. It was objected that the receiver 
could not maintain the suit on the ijrourid that the sum 
sued for was neither the subject of a suit against the 
zamindar nor property attached in execution of a decree 
against him. Held^ that the receiver could maintain the 
suit. It was also contended that the suit, whether viewed 
as one for contribution or upon a contract, was barred by 
limitation in respect of all payments made by the zamin- 
dar more than three years before the suit, and further 
that the receiver could only sue the defendants severally for 
their proportionate shares of the sum claimed. Ueld^ that 
the suit being for work and labour done at their request 
was not barred by limitation, and that the defendants 
were jointly and severally liable for the sum sued for.^ 

In cases in which a receiver, appointed at the instance 
of the judgment-creditor, misappropriates money collect- 
ed by him, the decree is not satisfied pro tanto, but the 
loss falls on the estate or its owner subject to the receiver’s 

* Sundaram v. Sankara, I. L, R., • Jb, 

9 Mad., 334 (1886). 
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liability.^ Inasinuch as the ju(l« 4 inents in the last men- 
tioned case are instructive as to the general position ot‘ 
a receiver they are here cited in full. 

In original suit No. 415 of 1884 on the file of 
the District Munsiff of Sivaganga, appellant obtained 
a money-decree against respondent. In execution of 
the same, the produce of the village of Kumbaniir in 
Fasli 1291) was attached by appellant, and on his aj)pli- 
cation, a receiver was appointed under section ;)03 of 
the (>ode of Civil Procedure to superintend the harvest 
and to recover the melvaram. The receiver eollecteil 
a sum of Ks. 845-2-7 on account of the melmram, but , 

instead of remitting the amount to the Court misappro- 
priated it to his own use. Thereupon, respondent instituted 
criminal proceedings against him, and the receiver abscond- 
ed and was still at the time of the judgment absconding. 
Appellant ihen applied for execuition against respondent 
in respect of the balance due under the decree, and the 
latter contended that the decree must be taken as satisfied 
to the extent of the sum of money misappro|)riated by the 
receiver, from whom, it would appear, no security was 
taken for the due j)erforiTiance of his office. Both the 
Courts below disallowed the contention, bence this appeal. 

The question which arose for determination was, whether 
in cases in which a receiver, ap|>oint6d at the instance of 
the judgment-creditor under section 503, misappropriated 
his collections, the decree ought to be treated as satisfied 
pro tanto^ on the ground that he is the agent of the judg- 
ment-creditor on whose application, he was appointed. 

The Court observed as follows; — 

“ The only case cited at the hearing is that of Jo/m 
Tiel ^ Co, V. Alkiool HyeJ That' was decided under 

» Orr. V. mtma OfuiUKh R., » X9 W. R., C. R., 7a. 

17 Mad., SOI (1893). ‘ ^ ^ ^ ^ ^ 
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section 243, Act VIII. of 1859. There the niuna^er ex- 
ceeded the powers conferred upon him by the (Jonrt, and 
mortgaged the attached property with the consent of all the 
parties concerned, so as to leave some proprietary interest 
in the judgment-debtor. The question for determiaation 
was whether any judgment-creditor coming after ^^he 
appointment of the manager and the making of the said 
mortgage, had a right to attach and sell what remained 
of the judgment-debtor’s interest in the property. The 
(Jourt held that he was entitled to attach, and stilted the 
ground of decision in these terms : ‘ A manager appointed 
under Act VIII of 1859, sectioti 2f)3, so far as he is an 
officer of the (7ourt, is, at the most, the hand of the (-oiirt 
for the purpose of gathering in on behalf of the judgment- 
debtor the moneys due to him, in order that they may 
immediately bo applied to the satisfaction of the ilecree. 
If he does more than this ami deals with the subject of the 
property itself, he must <lo so as the agent of the judgment- 
debtor, and not properly as the officer of the Court.* In 
the case before us, the receiver collected th(^ rneit^aram in 
the exercise of the power conferred upon him by the 
Court, but instead of paying the collections into Court, as 
he was bound to do in order that they might be applied 
in satisfaction of the decree, misappropriated them to his 
own use in breach of his duty as receiver. I am of opinion 
that the Judge is right in holding that the present case is 
not on all fours with the other case. I do not think, 
however, that the decision of the Judge can be supported. 
He considers that the receiver in the present case was the 
judgment-creditor’s agent, because it was on his applica- 
tion that the appointment was made. The appointment is 
the act of the ('Jourt and once made in the interests of 
justice or ew dehlto justitiw^ he is an officer or representa- 
tive of the Court, and subject to its orders. His possession 
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is tlio possession of the Court by its receiver, mid the 
tenants in possession, when he is appointed to receive 
rents and profits of immovoablo property, become virtually 
tenants pro hde t:ice of the Court, their landlord. His 
possession is the i)ossossion of all the parties to the pro- 
ceeding according to their titles. The moneys in his hands 
are in eastodki leyts for the person who can make a tith? 
to them. The Judge observes that very wide |)ovv<ir.s are 
conferred upon receivers by section /)03 including a. power 
to remove the propeidy in possession, I)ut it does not 
tollow from it that his relation cither to the (kiiirt or to 
all the parties interested in the [)roceediiig undergoes 
any change in proportion to the extent of his powers. 
rV)r, it has been held in England in similar cases that a 
receiver appointed by the Court is ap[)ointed on behalf 
and for the benefit of all persons interested, particKS to the 
suit or proceeding. This being so, it is clear that if a 
loss arises from the default of the receiver, the estate 
must bear the loss as between the parties to the suit or 
})roceeding. It is true that when the party entitled to an 
estate is ascertained, the receiver will be considered his 
receiver, and this principle is applicable in the case of a 
suit in which title to property’' is decreed, and not to the 
case before me, for the decree under execution is a money- 
decree, the title in tlio property under attachment conti- 
nuing to vest in the judgment-debtor. The first-mentioned 
rule is only the result of the general principle that the 
loss must fall on the estate or its owners, subject to the 
receiver’s liability. The terms ‘‘receiver” and “ manager” 
are synonymous, and though the appointment of a receiver 
may, in certain cases, operate to change possession, yet 
it has no effect whatever on the title of either party to 
the property which is placed in the possession of the 
receiver. For any loss arising from his default, the 
w, R 
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receiver is certainly responsible, but when he cannot be 
proceeded against, the question as between innocent parties 
is who ought to bear the loss which is imputable to neither, 
and the only answer is that it must devolve on the estate 
to which the appointment relates. There is also »{Uiother 
reason in support of this view. Moneys in the hanj-ls of 
the receiver belong to the Court, which apj)ointed him, 
and are in cnstodia legis, and he cannot spend them except 
under tlie orders of the Court. If they are lost, whilst in 
custody of the receiver notwithstanding the exercise by 
Inm of due can», it cannot be denied that the loss must 
devolve on the estate, for the loss is not imputable to his 
default or that of any other. The ( 'Ourts below arc in 
error in introducing a theory of agency without reference 
to the title to the property, for the collection of tlie rents of 
which the receiver has been appointed. I set aside the 
orders of both the Courts below and direct that appellant 
be allowed to execute his decree without being compelled 
to deduct from the amount thereof, the amount misappro- 
priated by the receiver. Respondent will pay appellant’s 
costs throughout.^” 

On appeal under section 15 of the Letters Patent the 
Judges before whom the case came differed in their views. 

Shephard, J., said : “ The point raised by this appeal 
is one on which authority is naturally scanty, because it 
would hardly arise if ordinary care were taken. It seems 
that, in execution of a decree obtained by the respondent, 
a receiver was appointed to superintend the harvest and 
collect the melvamm payable to the appellant. It is not 
explained why such an expensive and cumbrous way of 
executing an ordinary decree was adopted. The receiver 

» On' V. Miithia ChetM, I, L. R., 17 Mail., 502 (1893), per Muttuaanii 
Ayyar, J. , 
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thus «'ip[)ointo(l a[>piirently was not required to give, and 
anyhow did not give, the soeiirity which the 503rd section 
of the Code requires. He collected certain moneys on 
account of mdvaram^ hut instead of paying tlioni into 
fyourt,* inisappro{)riatod them and absconded. A fVesli 
application having been made for ox^ecution, the appellant 
met it by claiming credit for the moneys so collected, but 
not paid ii\to (lourt. The ([uestion is whether the a|)pel- 
lant, tile judgment-debtor, or the res|>ondont, the decree- 
holder, must hear the loss occasioned by the defalcation of 
the receiver. Mr. Justice Mutiusami Ayyar reversing 
the ordor of the Courts htdow lias dccirhal the (piestion in 
J'avoiir of lh<' decree-holder, and 1 liave arrived at the same 
conclusion. tSuch authority, as there is, is in favour of it. 
although it must be admitted that the circumstances of 
Jjord case were quite different from those of 

the present case. The case is one which cannot be de(vid- 
ed upon any theory of agency. A receiver appointed to 
collect moneys is not an agent of either }>arty ; be is an 
officer of the Court deputed to collect and liold the moneys 
collected liy him in accordance with the orders of the 
(Jourt. The ])arty at vvliose instance a receiver is appoint- 
ed has no greater or l(3ss control over his acts tlian the 
other party to the litigation. It is by the Court only that 
he can bo dismissed as well as appointed. The argument 
on behalf of the appellant was to the effect that, as be or 
the tenants indebted to liim were bound to pay the melva- 
ram to the receiver so ii payment by them must pro tanto 
operate as a complete discharge. Unless such discharge and 
satisfaction of the decree was effected by the payment, the 
appeal must clearly fail. What then is there in the pro- 
visions of the Code to justify us in holding that a 


ifutchimon V. 2 B. & B., *49^' 
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jutlgment-crecHtor must bo deemed to be satisfied by the 
mere fact of a receiver getting in moneys due to the 
judgment-debtor? The ordinary right of a judgment- 
creditor is to have the amount of his debt paid into his 
own hands. As to that proposition, I apprelumd there 
(ran bo no doubt ; see Soolnd Chiindev Latex, Rassick I^aiU 
Milter.^ The money may bo paid out of (\>iirt immedi- 
at(dy to the judginont-creditor, or it may be paid info 
(\)urt and taken out by him. Then only is he bound to 
certify to the Court under section 258 tlio fact oi'payment. 
There is a special provision in the Hofith section of the 
(.\)de entitling the debtor to personal releas(5 on his paying 
the money to an officer of the (vourt, and there is a similar 
provision in the 34 1st section for the case of a ilebtor in 
jail paying the inoiuiy to tlie officer in cliargo of the jail. 
Hut in the lattcn- section it is expressly declared that a 
discharge under it does not operate as a diseliarge of the 
debtor from his debt. It is a personal discJuirge only. 
These provisions, which were relied upon by the appel- 
lant’s counsel, so far from supporting his argument, ratlier 
indicate that, as a general rule, the re(?eipt of money by 
an officer of the Court is not by itself a gootl discharge. 
Payment into Court by the judgment-debtor stands on a 
ditferent footing. It is expressly recognized by the 257tli 
section, and a debtor, who, on his debt being attached 
under the 2()8th section j>ays the money into Court, is 
discharged as effectually as if he has paid it to Ins creditor. 
In the present case wx‘ are not concerned with any (|ues- 
tion as to the discharge of a third person, nor with the 
case of a payment made by the judgment-debtor. The 
money which came to the receiver's hands was* collected 
by him from persons who wore indebted to the judgmont- 


I. L. R., 15 Cal., 202. 
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debtor. There was no payment by the judgment-debtor 
eitlier out of Court to the judgment-creditor or into Court. 
The most tluit the judgnumt-debtor can say is that bis 
tenants have paid to the receiver moneys due to him and 
obtain, ed tliereb}^ a good discharge. The (Jode does not 
provide that such ti payment shall be deemed equivalent to a 
paj’^ment by the judgment-debtor to the judgment-creditor 
personally. A provision to that effect would be inconsistent 
with the scheme of the Code and the position of a receiver, 
for a receiver who has collected moneys due to the judg- 
ment-debtor does not hold them for the judgment-creditor. 
He holds them for the Court in order that the Court may 
decide regarding them. (See In re Diekinson.y Even 
if the moneys had been paid into Court it would not 
necessarily follow tbat the judgment-cr(‘ditor would have 
been satisfied. There is an apparent hardshi[) in holding 
that a jiulgment-debtor whose tenants have made payments 
to a receiver may be called upon a second time to pay money 
in satisfaction of the decree. The answer to that is that, 
if ho thought the rcceiv(3r was not a person to he trusted, 
ho ought to have insisted on the Court’s taking ])roper 
security. It is begging the question to say that it was 
not his business, but that of the judgment-creditor to see 
that security was given. When once it is admitted that the 
receiver is not the agent of either party and that the decree- 
holder, until full satisfaction of the decree has been obtained, 
is entitled to go on executing his decree, the only question 
is whether the decree 'has in fact been satisfied. Is the 
judgment-debtor in a position to call upon the judgment- 
creditor to show cause under the provisions of the 258th 
section ? In my opinion the question must be answered in 
the negative, and therefore the appeal should be dismissed. 


• L. B., 22 Q. B. D., 187. 
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The Judgment of Davies, J., however, on the other 
hand, was as follows : — 

A receiver was appointed by the Court under sec- 
tion 503, Code of Civil Procedure, at the instance of a 
Judginont-creditov hoMing a money-decree to execute his 
decree by taking ])ossossion of and selling crops, or rather 
the melvaram share thereof, belonging to the jadgment- 
dehtor. The receiver acted accordingly, but instead of 
remitting the sale-jn-oceeds amounting to lis. 845 odd to 
the Court, ho embezzled the amount and absconded. As 
no security had been taken from the receiver, as it ought 
to have been, the money is lost and is irrecoverable. The 
judgment-creditor has now ajipHed to the Court to again 
recover the th'cree amount from the judgment-debtor 
^Yithout giving him credit for the amount already collected 
by the receiver. The question, therefore, is wliether the 
judgment-debtor is liable to pay that amount over again 
owing to the defalcation of the receiver, or vvlietlier the 
loss must be borne by the judgment-creditor. The 
District Munsif and the I>istric.t Jiulge hold that the 
judgment-creditor must be the sufferer on the ground 
that the property which was available for the satisfaction 
of the decree-debt had been taken from the control of the 
owner, the judgment-debtor, at the inshince of the judg- 
ment-creditor who had applied for the appointment of the 
receiver, and had not seen that due security was given by 
him, w'hereas the judgment-debtor was in no way to blame. 
The learned Judge of this Court Jias held to the con- 
trary, ruling that the loss occasione<l by the receiver^s 
default must, in accovdance with English precedents, fall 
upon the estate, and as the estate in this case was the 
estate of the judgment-debtor, it was the judgment- 
debtor who must bear the loss. The rale is no doubt 
equitable enough where the parties have all got an interest 
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in the estate, because the loss is shared by them all, but 
here the case is quite diflferent. In this Court, it is 
urged, on the one hand, that tlie receiver shoulii be 
treated as the agent of the judgment-creditor, as it was 
on his, motion the receiver was appointed, and as it was 
the^jmlgment-creditor’s fault that duo security was not 
taken, he should bear the loss. On the other hand, it 
is argued that the <lecree-dobt has not been satisfied, and 
the judgment-debtor’s liability to pay it lasts until the 
judgment-creditor is actually paid the money due. The 
solution of the difficulty appears to me to lie in the 
determination of the question as to when a judgment- 
debtor is to bo considered discharged of the decree-debt, 
and the correct answer is, in niy opinion, when he has 
paid the money into Court, or out of Court to tlie decree- 
holder, or otherwise, as the Court directs. Section 257 of 
the Civil Procedure Code is iny authority for the proposi- 
tion. It directs that ‘‘all money payable under a decree 
shall be paid ” in one of the three modes stated above, 
and although there is no express declaration that sucli 
payment operates as a discharge of the decree-debt, it 
seems obvious that when the judgment-debtor has paid 
the money payable by him in the manner in which 
the law directs him to pay it, he can do no more, 
and is henceforth absolved from further liability, or in 
other words, has discharged his debt. It will be conceded 
that a payment direct to the decree-holder — the judgment- 
creditor himself, subject of course to the certificate required 
by section 258 to be given to the Court — is a valid dis- 
charge, and we find classed with such valid discharge, two 
other alternative modes of discharge, entirely free from 
any condition or proviso such as payment out of the Court 
to the decree-holder is subject to. The three modes of 
payment being classed together as alternative courses 
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courses, they must be taken to be of equal efficacy, and 
when oner course is shown to have the effect of a discharge, 
it follows that the others have the same effect. 1 take it 
therefore that there is a distinct implication from the 
directions in the section itself, that a payment into Court, 
or otherwise as the Court directs, of the money ‘ j)ayable 
under a decree ’ is an absolute discharge of the juclg- 
ment-dobt(»r as it is unconditional, just as a payment 
to the d(K*ree-hold<n’ becomes a complete discharge on 
compliance with a subsequent condition. It must he 
r{‘inembered that the ( 'Ourt holds money so paid into it to 
th<^ credit of the decree-holder, as there are various 
provisions of law indicating that a payment into Court 
a debtor is tantamount to a payment to tlie party entitled 
to receive it. I may instance th(5 c.ase of a garnishee which 
seems directly in point. The payment of the amount of 
Ins debt into ( •ourt ‘ shall discharge him as effectually 
as jmyment to the jairty entitled to reccu'v^e the same ’ 
as <leclared in section 208 of the Code of Civil Procedure. 
Then there are the cases of payment of a <Ieposit into 
Court (a) by a defendant under section 370 of the (.-ode j 
of Civil Procedure wbicli is regarded under the following 
section as held by the Court on plaintiff’s account to 
whom it shall he payable, and (//) by a mortgagor under 
.section 83 of the Transfer of Property Act w^hich is held 
•’ to the account of the mortgagee.’ Decrees for fore- 
closure and redemption drawn up under sections 8(5 and 
i)2 of this Act also provide for payment into Court as 
being equivalent to })aymcnt to the plaintiff or the defen- 
dant as the case may be. Supposing that in any of these 
cases the money paid in were to be misappropriated by a 
servant of the Court or of the bank or treasury whore the 
money was kept, it surely could not be contended that the 
depositor, or the person who bad made the payment under 
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the decree, wrs bound to make good the loss by paving 
twice over. It would, indeed, be a case of hh ve,vari if 
the Court should issue process to recover an amount already 
paid to it. This convinces me that payments made into, 
or by order of, Court under plain directions of the law are 
good and valid discharges of the debts on account of 
winch the 0)iirt itself undertakes to receive them, and 
that any loss accruing thereafter cannot l )0 charged <o the 
person making the payment, and if anybody is to be In^Id 
responsible, it must be the officers of the Court r>r tlieir 
master the Government. If payments into Court or pay- 
ments made as ordered by tlie Court are valid discharges, 
as in my opinion tho}" are, the fnrtlier (piostion arises in 
this case whether th(i receipt by the rcujeivor of the Jiiom^y 
which ho hail realized by sale of the judgment-debtor's 
property amounted to a payment under direction of the 
Court, for it is not pretended tlie money ever reached the 
(>Vurt, so as to be deemed as having been paid into it. 
Jfow I presume that payments made to bailiffs executing a 
warrant of arrest or a warrant of attachment and autlio- 
rized to receive them, would he considered cases falling 
under clause (e) of tlie section 257 as j)aymeiits made 
‘ otherwise as the Court directs.’ These processes against 
the person or the property of the judgment-dehtor are 
issued under tlie authority of section 254 of the Code, and 
the forms are to be found in tlie fourtli schedule Nos. 13t) 
and 154. Each form provides for payment being made 
by the judgment-debtor to the process-server of the 
amount of the decree and costs of execution, in which 
ctise the warrant ceases to have effect, the judgment- 
debtor being released from custody in the one case or 
bis property in the other, these directions being more 
expressly given in sections 336 and 275 of the Code itself. 
This latter section is instructive as showing that payment 
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into Court is a satisfaction of the decree so far as the 
judgment-debtor is concerned, as may be gathered from 
the wording, ‘ if the amount decreed with costs, &c., be 
paid into Court, or if satisfaction of the decree bo other- 
wise made through the Court.’ But this is by the ,way. 
From the references made it cannot be doubted that 
M payment to an otficer of the Court, under direction of the 
('ourt, is as effectual as a payment matle directly into 
Court. The case of a receiver seems precisely on the 
same footing. He is an officer of the Court equally with 
a bailiff or a process-server, and he collects th <5 money 
due under the decree also by direction of the Court, and 
payment to him is therefore as good and valid as to the 
Court itself, falling as it does under clause {r) of section 257. 
In this view I come to the conclusion that the judgment- 
debtoi-, appellant in tin’s case, has <iischarged tlie decree- 
debt in execution to the extent of the Its. 845 and odd of 
money collected by the receiver, and that execution can 
proceed only for the balance due if any. I would therefore 
reverse the decision under appeal and restore that of the 
District Munsif with appellant’s costs throughout to be 
paid by the respondent. It appears that the appointment 
of the receiver was made by the Munsif without the 
express authorization of the Disfrict Court, which is 
required by section 505 of the Code, but as the appoint- 
ment has been treated throughout as a valid one, its 
validity cannot well be questioned at this late stage of 
the case ; at any rate it is a matter to which the principle 
of quod fieri non del) et factum valet may most appropriately 
be applied.” 

In consequence of this difference of opini6n the 
case was referred to the Full Bench, consisting of Collins, 
C. J., Shephard and Davies, J. J,, who delivered the foilow- 
ing judgment : — ‘VThe appellant not being represented 
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and not appearing, we dismiss the appeal with costs. 

Under the provisions of section 575, Civil Procedure Code, 
the order of this Court, dated 24tli January 189 i, in Orr 

V. Mut/ua Chelti prevails, and the order of the District 
Court ^of Madura, dated 2dth August 1892, passed on 
(J. M. A. No. 8 of 1892, is reversed with costs.’’ 

§ 27. If grounds be shown for such a course, the llcrnoviil of 
receiver who lias been appointed may be removed upon the 
application of the parties. A Judge ought not, however, 
to remove a manager who lias been appointed after hearing 
both sides, summarily, and without assigning reasons 
simply at the request of the decree-holder. When a Judges 
did so, his order was set aside the Court stating that 
its order would not prevent the Jiulge from thereafter 
removing the manager should ho show sufficient reasons 
for the removal. The Court also set aside a subsequent 
order allowing sale of other properties attached, which 
properties were placed along with the others in the hands 
of the manager.’* And if where a manager has been ap- 
pointed and after a lapse of a reasonable time it a[)i)ears 
that the collections are insufficient to meet the claims of 
the creditors, there is no reason why an application should 
not be made by the decree-holder for the removal of the 
manager and tlie sale of the property.* Where a manager 
had not filed accounts and the Judge found that the 
management could not be continued with any prospect of 
the debt being paid within three years, he was held to have 
done right in removing the manager and ordering the 
property to be sold.* 

• Mfjtthia CheUi v, Orr^ I. L. • Bunimree Lall Sakoo v. Oird- 
R., 20 Mad., 225 (1897). Sa»gfA, 16 W. R,, 273, 274. 

•fTiim Sunkur Moolcerjm v, * Huree Sunkur Mook»rJee v. 

Jo^endro Coomar 3Iookerje(ft 19 Jogmdro Coomar Mooketj^, 22 

W. B., 66 (1873). W. R„ 220 (1874). 
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Right-s and Powkrs : Duties and Li vbilities of a 
Receiver. 


§ 28. UlOllTS ASK I’KWEUS— 
(fi) General —(/>) Discretion — (c) 
Application for instructions— (/7) 
Power to appoint deputies an I 
a jjsi s ta u ts —(('•) Possession —if) 
Leases- (r/) Sales— (//) Borrowing 
— (/) Payment— (j) Suits and ap- 
plications by — (//) rndemnity — 
(/) Salary and allowances — (w) 
Lien. 


§ 2;>. Duties and Liabilttpes 
— («) Amenability to Court— 
{h) Duly of obedience— (r) Non- 
liability in respect of ac's done 
under ordu’— (^7) Impartiality — 
(c) Duties .^^eiierally— ( / ) Inabi- 
lity for loss— (f/) Lisvbility on 
covenants— (A) Information to be 
<<ivon to Court— (7) Duty to ac- 
count. 


Rights and 
powers. 


{a) General. 


§ 28. It may be said iti ji general way that a 
receiver has no powers except such as are conferred upon 
liim by the order by which he is appointed and by the 
practice and usage of the Court. He is merely an officer 
of the Court : Ids holding is tlie holding of the Court : 
he i.s hut a minister and therefore has not the discretionary 
power of a person acting in a fiduciary character. In 
theory the Court itself has the care of the property in 
his hands. He can do nothing likely to seriously diminish 
the fund without special leave of Court. He is not, 
however, merely the assignee of him wliose property is 
placed in his care, but he may exercise such power 
ill dealing with the property as belong to a receiver 
according to the practice of the Court and as are 
particularly conferred upon 1dm by the order of his 
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appoiiitineiit.^ Undor the Code the Court niay grant 
to the receiver all such powers as to bringing and 
dejfending suits and for the realisation, management, 
protection, preservation and improvement of the pro- 
perty ,*the collection of the rents and profits thereof, the 
application and disposal of siicli rents and profits, and 
tlie execution of instruments in writing as the owner 
himself has or siudi of those ]>owers as the (^)urt thinks 
fit.® Under the usual form of High (Jourt order a 
recjeivor is appointed with power to get in and collect 
the outstanding debts and claims and with all powers 
jjrovided for in section 50i:>, clause (^/) of the Code except 
that he must not, without the leave of the Court, (1) grant 
leases lor a term exceeding three years, (2) bring suits 
in a District Judge's or Subordinate Judge's Court o\ee[>t 
suits for rent, or (J) institnie an a[)peal in any Court 
(except from a decree in a rent-suit) when the value of 
the appeal is over rupees, or (4) expend in the 

repairs of any property in any [)eriod of two years more 
than half of the nett annual rental of the property to be 
repaired, such rental being calculated at tlie amount at 
which the property to be repaired would let when in a 
fair state of repair. A receiver is at all times subject to 
the control of the Court which possesses the power to make 
all necessary orders for the control of receivers appointed 
by it.^ He has a right to the protection of the fJourt, and 
liis possession will not be allowed to be disturbed^ The 
Court will see that he carries out his functions and will 
protect the agent appointed under its^ order.^ 

The scope of the receivership may be extended. 
Where a receiver had been appointed by consent to receive 

> Beach. § 249. -• /?>.,.§ 260, v. ante, Ch. II, § 10. 

• Civil Procedure Code, s. 303. ‘ ’Dinonath Sreemome v. Hogrf, 2 

• Beach, § 280. Hay, 393, 397 (1863). 
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the rents of immoveable property belonging to the estate, 
and a rule nlu was issued to show cause why the receiver 
should not take possession of all the estate, the Court 
extended the power of the receiver by appointing him 
receiver to recover and take possession of all the cath and 
moveable property belonging to the deceased.* # 

When the receiver has obtained possession he may and 
should, under the sanction of the (/ourt when necessary, 
do all such acts of ownership as to the receipt of rents, 
compelling payment of them, management and letting the 
lands and houses, and otherwise making tlu^ proiierty as 
productive for the parties to be ultimately declared 
entitled thereto as the owner himself could do if lie were 
in possession. Where the order directs that the receiver 
shall make |)ayments he must, when complying with the 
order, take proper receipts which must b(^ produced when 
he j)asses his accounts. He is only justified in paying 
the person named in the order for payment or on a i)Ower 
of attorney <luly executed by him. When he is appointed 
over personal property it will be liis duty to collect all 
he can get in. Wlien a receiver is also appointed to 
manage as in the case of a receiver of a partnership con- 
cern ho must be guided by the terms of the order of 
appointment, keeping in mind tlie general maxim that, as 
his authority flows from the Court, he must in all cases 
act under a special order to be obtained from the Oourt.^ 
Wliere a decree or order, not solely for costs of suit, 
has been made by the (lourt, under which any sum of 
money or any other thing shall be payable to or receivable 
by an infant or a person of utisound mind not so found by 
inquisition, every such sum of money or thing shall, unless 

» Ye»hwant JJfia^want Phatarpd-’ tarpakar^ I. L. K., 17 Boni., 3H8 
kar V. Shankar liamch^ndra Pha- (1892). 

• Kerr. 176, 180, 181, 186. 
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the Oourt shall otherwise order, he paid or delivered 
to the receiver of the (!onrt whose duty it shall he to 
receive or realize or obtain possession of and hold the same 
on behalf of such infant or person of nnsoiind inindd 

In many matters connected with the care and man- (/>) iM.'^crotion, 
a{.^^^lnent of the property entrusted to them, receivers are 
allowed to use their own discretion subject howcncu' to 
the control and approval of the Court. Such approval may 
usually he had if it appear that the receiver acted in ^ood 
faith and for the heneRt of the parties in interest.^ But 
in all important matters a receiver should apply for tind 
obtain the direction of the Jud^e who appoints him.® 

A receiver, however, must do no act wliicli may iinolve 
the estate in expense without the sanction of the Court. 8o 
he may not defend actions or hrin^ ejectment without l(‘';ive. 

He may with propriety insure the property and lay out small 
sums in customary repairs, hut where the amount is large, 
or if (dther from their amount, or the circumstamafs innhu* 
whieh the monies for repair.s are claimed, the recadver 
feels any difficulty in allowing them, he should apply ffir 
.sanction a.s he should also do in other cases which are 
not matters of discretion, or where it is fell that the 
Court's direction is required in the mauagcunent of the 
estate.* As regards repairs, the receiver must not, under 
the usual form of Higli (^ourt order, witlioiit the leave of 
the Court, expend in tlie repairs of any j)roperfy in any 
jau’iod of two years more than half of the nett annual 
rental of the i)roperty to ho repaired, siicli nmtal being 
cahmlated at the amount at which^ the property to he 
re[)aired would let when in a fair state of repair. The 

• Belchainber.’ RuIck and Orders), Sautrhamira Ooeiml Kanade, I. L. 

044. R., 19 Bora., 660, 662 (189t). ’ 

*Beaob,§266. '••Kerr, 192-196. 

• Ro/isi/i Naragan Pavardhan v. 
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#?) Application 
fori nstriu!- 
tions. 


{d) Doleg it ion. 


applicutioii of the funds which the receiver holds strictly 
suhjoet to the direction of tlie Court and the entering 
into contracts arc not matters of discretion. Althonsh 

o 

as fin individual he may bind himself, yet in order to 
affect the funds in his hands, his acts must be ratified 
by tb(} (^ourt.^ < 

A receiver lias a right to apjjly to tlui Court for 
instructions when a ({uestion arises as to wliat may bo 
bis duty under its orders. This right grows naturally 
out of the fact that lie is an officer of the Court and 
subjeet to its directions and is charged with responsible 
and often embarrassing duties. He is ontitle;! to 
advic(^ from the Court upon all «[uestions of ililliculty 
or intricacy atui may make application for it on all 
suitable occasions without hesitation. It has been more 
forcibly said that he is bound in all cases of doubt tvnd 
especially of conflicting interests or claims to take 
the (lirection of the Court. The application for instruc- 
tion may be made without notice to the parties interested 
in ilie fund, though where there is no necessity for 
immediate action it is the better {)ractice not to apply ex 
parte? 

A receiver is not justified in delegating or entrusting 
to another a duty entrusted to him by the Court. If be 
does so and thereby causes loss to the estate, he is boumi 
to make it good.^ So where a receiver employed three 
successive Karkuns without security and left to each of 
them the absolute and uncontrolled management of the 
estate, and the custody of its funds with the conso(juence 
that one of them made use of the whole of the collected 

‘ neixcli, § 257. ployed, id,, 201, 2C;s. 

* lleach,* § 2.59 : a receiver may • Balaji Narayan Pamrdhan v. 
employ counsel ; but usually the Rimuihandra Qovind Kanade, I. 
counsel or solicitor of either "of L, U., 19 Bom., 660 (1S94)« 
the parties should not be eni* 
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funds for Lis own purposes and destroyed or manipulated 
the accounts, the receiver was held to be accountable.^ 

The question whether he is entitled to employ others 
to assist him depends, if the terms of the order appoint- 
ing him are silent on the subject, upon the nature of the 
estate and must be determined in each case with reference 
to its own circiiinstaiicos. No general rule can be laid 
down ; but whether he bo allow^od an assistant or not, the 
receiver must himself perform the proper duties apper- 
taining to his office. These he cannot delegate.^ If the 
estate over which the receiver is appointed be at a distance, 
he may appoint his own agent.* So also if he needs 
assistance in removing the property of which he is 
entitled to the possession he may employ such as is 
necessary, at the expense of the fund in his hands. 

A receiver of partnership i)roperty has no power ex- 
cept by special order of Court, to appoint a deputy receiver 
to be paid out of the fund in his hands, but he may ap- 
point a competent person to take charge of and wdnd up 
the business and a reasonable number of keepers for the 
protection of the property and pay them out of the 
fund a reasonable compensation. If he be empowered 
to continue the business over wdiich he is appointed, ho 
may employ such person as may be necessary for this 
purpose, and the Court will not iuterfere with his discretion 
in this respect unless some abuse is shown. The respon- 
sibility for the selection of proper employees rests on the 
receiver.^ The distinction appears to bo that whereas 
the receiver cannot place on other shoulders the duties 
which lie directly on him to perform, ho can employ 
assistance * to aid him in carrying out those duties. 

* Bdlaji Narayan Pavardhan v. •/ft. 

Bamehandra Govind Kanade, I. • — ^ v, Zindgtfy, 15 Ves., 91. 

L. B., 19 Bom., 660 (18W). ♦ Beach, § 265. 

W, B 14 
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It is usual and more prudent, liowever, to apply to 
the Court for its sanction of the proposed establish- . 
inent, and if any questions of difficulty or responsibility 
arise with regard thereto to seek the direction of the 
Court. A receiver in whom the Court confides^ is not 
entitled to mix up with his delegated authority another 
person who is a total stranger to the Court. In a case 
accordingly where the receiver, in order to obtain sureties, 
had agreed that the money to be collected from the pro- 
perty over which ho was receiver should bo handed over to 
a person who was the partner of one of the sureties, and 
be deposited with bankers in the joint names of the 
sureties, and that all drafts upon the monies so deposited 
should be written by the aforesaid partner and signed by 
the receiver, it was held that the receiver was liable for 
the loss occasioned by the failure of the banking house in 
which the money had been deposited. ‘ If a receiver puts 
a fund* out of his control so that other persons shall be able 
tx) deal with it he guarantees the solvency of those persons 
and becomes answerable for any loss that may ensue. It 
is immaterial that he may not have so parted with the 
control as to enable the other person to deal with it without 
his concurrence, if he has parted with his exclusive con- 
trol, by associating with himself the authority of another 
person* If, indeed, a receiver parts with his control over 
the fund, by introducing the control of an irresponsible 
person, who is unknown to the Court, it seems that be 
shall be answerable for what has happened to the fond 
which he has so dealt with, not merely where the peril 
can be shown to be the cause of the loss, but where he 
has not conducted himself as a prudent person would 
have done.* 

' Salwayv, Salway, 2 K. & • Ib. 

214, 219 ; Keri% 203. 
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According to the usual form of order it is ordered (-0 Po^sassion, 
that the plaintiff and the defendant and all persons claim- 
ing under them do deliver up quiet possession of the 
property, moveable or immoveable, together with all leases, 
agreements for lease, kabuliats, account books, papers, 
meinpranda and writings relating thereto to the receiver : 
and it is further ordered that the receiver do take posses- 
sion of the property, moveable and immoveable, and collect 
the rents, issues and profits of the immoveable property, 
and that the tenants and occupiers do attorn and pay 
their rents, in arrear and growing rents to the receiver. 

It is both the receiver’s j)ower and duty to take 
possession of the property whether moveable or immove- 
able over wliich he is appointed. Where a receiver is 
appointed by the (lourt to get in outstanding personal 
]>roperty it is his duty to collect all he can get in. 

The power of a receiver to take property implies a 
correlative duty on the part of any one having it in pos- 
session to deliver it to him, and such holder violates the 
law in resisting the exercise of the lawful authority of the 
receiver. Where parties to the record are directed by the 
order to deliver up to the receiver the possession of such 
parts of the property as are in their holding, the receiver 
as soon as his appointment is complete should apply to all 
such parties to deliver up possession accordingly. If any 
of them refuse, it is usual to serve such party personally 
with the order, and if possession is still withheld, the 
receiver must apply to the Court which will give its 
assistance in obtaining possession of property which is the 
subject-matter of the receivership. The order appoint- 
ing a receiver of outstanding personal estate genenilly 
comprises a direction that the parties in whose possession 
the same may be shall deliver over to the person appointed 
to be ireceiver all securities in their possession for siich 
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(/) Leases, 


outstanding personal estate together with all books and 
papers relating thereto. It’ snch parties refuse, appli- 
cation must be made to Court for the ])urpo.se of 
enforcing the order. When third persons who are 
indebted to the estate refuse to pay the amount due by them, 
sanction must be obtained from the Court to sue theni.^ 
The Court may remove the person in whose possession or 
custody the property may be from the possession or 
custody thereof and commit the same to the custody or 
management of the receiver.® 

If tenants in possession of property over whicli a 
receiver is appointed are directed by the order to attorn 
to him, the receiver should, as soon as his appointment is 
complete, call on them to attorn accordingly, and if they 
refuse, application should be made to the Court. The 
receiver is entitled to all the rents in arrear at the date 
of his appointment and to all the rents which accrue 
during the continuance of his receivership and an order 
will, if necessary, be made for payment. After the ten- 
ant has attorned to the receiver and so created a tenancy 
between him and the receiver, the latter may distrain upon 
the tenant in his own name and on bis own authority 
without leave obtained from the Oourt.^" Wliere the 
receiver is appointed of leaseholds, upon him devolves the 
performance of the obligations imposed by the possession 
of land : therefore he must out of the sub-rents discharge 
the head rents, and when these are discharged, distribute 
the surplus according to the interest of the parties in the 
cause and the order of the Court.* 

A receiver appointed to collect the rents of an estate 
should, whether he employs a subordinate or not, receive 

» Kerr, 176-184. Beacb. § 253 ; » Kerr, 177-183. 

Hiyli, §§ 144, 145. ♦ i6., 197-198. 

» Civ, Pr. Code, s. 503. cl. (6), (c.) 
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the rents as they are from time to time collected on his 
behalf, if he does not himself recover them, and keep 
them under his own control in a bank to a separate 
account or in some other secure place of deposit and 
pay oui such sums as from time to time may be 
recjup’ed for current expenses and repairs and i)ersonally 
or by a subordinate keep correct and accurate accounts 
of the receipts from and expenditure upon the estate, 
obtaining vouchers for all, other than petty sums, paid. 
He is bound to make good a loss caused to it by a breach 
of his duties.^ 

When the receiver is informed by the tenants that the 
defendants have interfered with the rents, it is his duty 
to move the Court for an attachment.^ The abatomont ot 
the suit does not affect or determine the appointment of a 
receiver or suspend his authority to proceed against the 
tenants. His authority continues until an order is made 
for bis removal until which time ho may distrain or per- 
form Jiis other duties notwithstanding the abatement.^ 
The power which a receiver possesses in English law* to 
give notices to (piit is a{)plicable to tenancies, the period 
of which expire during the incumbency of the receiver. 
The powers of a receiver in this regard were fully dis- 
cussed in the cases next mentioned. 

In the undermentioned case,® D was appointed 
receiver in a partition suit pending in the High Court by 
an order wdiich, amongst other things, gave him power 
to let and set the immoveable pi'operty, or any part 
tliereof as he should think fit, and to take and use all 


such lawful and equitable 

means and i-emedies for 

* Balaji Narayan Pavardfian 

• Ib., 184. 

V. Ram Chandra Oovind Kanade^ 

•76., 191. 

I. L. R., 19 Bom., 660, 661, 663 

* Drohomoyi Oupta v. C, r. 

<1S94). 

Davittf I. L. R., 14 Cal., 323 

■ Kerr, 198. 

(1887), 
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recovering, realizing and obtaining payment of tbe rents, 
issues and j)rofits of the said immoveable property, and 
of the outstanding debts and claims by action, suit, ox 
otherwise as should bo expedient. 1), vvitliout special 
leave of the Court, served a notice to quit on « certain 
tenants of the estate, who claimed to hold a pcrinipient 
lease, and afterwards instituted a suit to eject them, also 
without special leave of the Court. Ihdd^ that the order 
appointing him did not give him power to serve such 
notice or to institute such suit without the special leave 
of the Court, and that as he was appointed under the 
}>rovisions of section 503 of the Code of Civil Procedure} 
and not vested with the general powers referred to 
in that section, but only with the powers referred to in 
the order appointing him, and as a receiver is not 
otherwise authorized to institute such suits without 
s[)ecial leave of the Court, the suit must be dismissed. 

During the course of the judgment the Court observed 
as follows : — 

The question therefore is whether, hy the terms of 
the order of the High Court, dated the 11th August 
1881, appointing Mr. Davis as receiver, he was authorized 
either to issue a notice to quit, tlio tenants lioldiug under 
a permanent lease, or to follow up that notice by an 
action for ejectment without further special permission 
from the Court. With reference to this point we may 
observe that when the learned Counsel for the appellants 
first opened it, wq heard the Counsel for the respondents^ 
before going further into the case ; and wo then 'decided 
to hear the appeal on all the points raised, upon the 
express understanding that before the close of the case 
an application should be made on behalf of all the plaintiffs* 
owners, adopting the jiction of the receiver, and agreeing 
to be bound by the result of the trial. But no such 
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application has boon made. Some days after the hearing 
had terminated^ a petition was tendered signed by some 
of the owners plaintiffs^ but not by all. It is obvious 
that an action for ejectment cannot be maintained by 
some .only of the owners of an undivided estate. We 
wore, therefore, unable to take cognizance of that petition, 
and the question already stated must bo decided. We 
have been referred to English cases as showing what a 
receiver may do of his own authority and what he may 
not do wdthout the permission of the Court. The order 
of appointment which is printed at pages 55 and 56 of 
the paper book, authorises the receiver to take possession 
of the property, movable and immovable, of the estate, 
and amongst other things, authorises him to let and set 
the said immovable property or any part thereof as he 
should think fit. Mr. Evans for the respondent referred 
us to Kerr on Receivers, and pointed out a passage at 
page 151, showing that a receiver appointed by the Court 
with general authority to let the lands from year to year 
has thereby also an implied authority to determine such 
tenancy by a regular notice to quit. He referred us to 
the cases mentioned in the footnote to page 151, as 
authority for this doctrine. These cases, however, appear 
to . us to refer only to tenancies of the nature there de- 
scribed, namely, tenancies from year to year, or other 
tenancies, the periods of xohich expire during the incum^ 
bency of the receiver. The words “to let and set” 
in Mr. Davis’ appointment order cannot, we think, give 
him as receiver any implied authority to interfere with 
tenures which, upon the face of ttiein, are permanent- 
We think that to authorise him to issue such notice, special 
consent of the Court would be necessary. Mr, Davis 
must have booii appointed receivej under the provisions of 
seclion 503 of the Code of Civil Proceduro ; and no doubt 
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the Court could have, had it seen fit, granted to him under 
that section all such powers as to bringing and defending 
suits, and for the realization, inanagenient, etc., etc., 
of the property as the owner himself had, or such ot those 
powers as the Court thought fit. And if the order /)( his 
appointment had been drawn up in the form prescribed in 
the fourth schedule to the Code, that is, in the form 
No. 168 of that schedule, there would have been no difiiculty 
in the receiver’s way in the present suit, for the form in 
question gives a receiver fitU powers under the provisions 
of section 503. But the order was not drawn up in 
that form ; it was drawn up in the old form whicJi 
prevailed at the time of the Supreme Court, and which, 
as we are informed, has ever since been in use. Instead 
of having full powers under section 503, the receiver has 
the limited powers expressly given by the order of 
appointment. And we find in that order no w^ords upon 
which we could hold that he was authorised to serve upon 
the defendents a notice to <|uit the tenure which they 
obtained from Easmoni. Then it was contended by 
Mr. Evans for the respondents that the w^ords of the 
order are sufficiently large to give the receiver power to 
bring this suit to eject, for the order authorises the 
receiver to enforce claims by action, suit, or otherwsie. 
He submitted that the words ‘‘claims” is sufficient to 
cover the present suit, the matter in dispute being a claim 
to a portion of the landed property. We are, however, 
unable to adopt this construction. The passage in which 
this word occurs is as follows ; ‘ And to take and us6 

all such lawful and equitable means and remedies for 
recovering, realising and obtaining payment of the said 
rents, issues, and profits of the said immovable pi-operty, 
and of the outstanding debts and claims by action, suit,\ 
or otherwise.’ These are the objects for which he is 
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authorised to bring suits, and a suit to eject tenants and 
to take i)OSsession ot* land is not a suit for obtaining 
payment of a claim. That being so, it appears to us 
clear that the proceedings of the receiver in this matter, 
hoth*as to the notice to quit and as to the bringing of 
tlys suit for ejectinent, were unauthorised and of no 
effect against the defendants. This finding would of 
itself be suflicient to dispose of the suit, but as this is a 
case appealable to Her Majesty in (Council, wo think it our 
duty to express our opinion upon the other points raised/'* 

This case was subsequently distinguished in a later one,''* 
in which the order appointing a receiver gave him power 
“ to let and set the immoveable property or any part thereof 
as he shall think fit, and to take and use all such lawful Munjivijui', 
and equitable means and remedies for recovering, realizing 
and obtaining payment of the rents, issues and profits of 
the said immoveable property, and of the outstanding 
debts and claims, by action, suit or otherwise as shall be 
expedient/’ Held under the terms of such order, the 
receiver has power to sue to eject, without obtaining 
permission of the Court, a monthly tenant whose tenancy 
was determinable liy a notice to quit, which had been 
duly served. In its judgment the Court said : — 

“ The only question raised for our decision — and this 
point was raised in both the lower Courts — is whether 
the suit has been brought by the receiver under proper 
authority. We liave been referred to the case of Droho^ 
moxji Gxipta v. JJavis,^ as a precedent for holding that* 
this same receiver was found incompetent, without 
permission of the Court, to sue for the ejectinent of a 

‘ Drobotnoyi Gupta v. G, T. Macgregoi',1, h.'R; 18 Cai,, ill — 

I. Ij. H., 14 Cal., 323 and 481 (1891). 

339-341 (1887), > J. L. R., 14 Cal., 323. 

* JSari Ddtii Kundu v, J. C. 
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tenant under the tonus of his appointment. We are not 
disposed to disagree with tlie rule laid down in that judg- 
ment^ but wo think tliat it is ina{>plicaV)le to the present 
case. That was a suit for the determination of a tenancy 
of IV liermanent character. In the present case it- has 
been found that the interest of tlie tenant was merely tem- 
porary and determinable by a notice to quit, which has 
been served. These two eases, therefore, are not identi- 
cal. We have also been referred to a long series of cases 
decided in the Courts in Englantl, quoted in Kerr on 
lleceivcrs, pages 151 and 152. Wo observe that in all 
those cases the power of the receiver was (jnestioned 
before the Court by which he was appointed. In only 
two of those cases was the objection raised by the party 
against whom the receiver was proceeding. In all the 
other cases the decision of the (piestion only affected 
the receiver’s right to charge his costs in the action 
against the estate. In the two eases to which reference 
has been made, Wynne v. Lord Neiohorough^ and in 
a later proceeding between the same parties,^ where 
tlie objection was i-aised by the parties against whom the 
receiver was proceeding, it was held that such persons 
had no valid interest to object, and their applications were 
refused. Having regard to the terms of the order 
appointing the receiver, we think that they are sufficient 
to confer on him the power to bring a suit to eject a 
tenant having only a temporary interest, such as a 
monthly tenant in the case before, us whose tenancy has 
been determined. We have been referred to the case of 
Miller V. Ram Runjun Chiiclcerhully^ and although we 
may say that wo do not altogether agree iii the general 
terms of that decision, we find that it is not in ptint, as 

> 3 Browne’s O. U., 87. ■ I. L* K.j 10 Cal., 1014. 

• 1 Ves. Jun., 
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it affects the right of a ]>arty to proceed against a 
receiver without perinissioii of the Court appointing 
him.*” 

As regards the power of leasing it is created by the 
order appointing the receiver who has no estate or interest 
ip himself whicli enables liim to lease. It is common to 
grant such powers of lease for a limited period, usually 
three years, but whenever it is desired to lease for a- 
longer term the sanction of the Court must be obtained.- 

When the receiver being empowered only to lease 
for three years made settlements witli ryots for nine, and 
it was urged on his behalf that there was a custom in the 
zomindary to give leases for terms of nine years and that 
tlio leases had benefited the estate inasmuch as occupancy- 
rights had been destroyed, the Court observed that there 
was no doubt that the roc^eiver eoubl not lease for a term 
exceeding three ye^ivs and that it would bo improper for 
him to act in excess of authority and grant leases for a 
term longer than that for which ho had power to grant 
them ; that whatever the custom might have been, the 
receiver’s power were limited ; and that if nine years’ 
leases were for the advantage of the estate, the receiver 
might have come to the Court and asked for permissiou 
to grant them ; that it was a somewhat extraordinary 
doctrine to lay down that, provided that the estate be 
benefited, a receiver may exceed his powers, and in short 
do what he likes.^ 

* ATari Dasa Knntlu v. J, C, Note to K. 20 ; Kriahna Chunder 

I. L. R,, 18 Cal.,477— Ohoae^ v, Kriahnosokha Ohoae^ 
481. Onler dated 20th May 1878. 

• Under the geDei*al permission • (Jonesh Chutidar Dohs v. 
the receiver may in his discretion Xroyluckonath Biswas, Re O. T. 
let out property but not for any I>avis; Sui^ of 1881, Cal.H; 
period exceeding three years O., O. OJ C. J.. Trovelynn, J. 
without obtaining special perm is- / ^rd March 1887* 

- slon : ■■ -BeX^iainbers, ; R.;. : : 
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A receiver must let to the best advantage and obtain 
the best termsJ He may not either in his own name or 
through the medium of a trustee become a tenant of any 
part of the estate over which he is acting as receiver.^ 

A party in whose favour a receiver has, under order of 
Court, agreed to execute a lease, ma^^ though not a party 
to the suit in which the order has been passed, apply on 
summons that the lease may be completed. It is not 
necessaiy that a suit should be brought for specific per- 
Ibrmance. The Court has power to summarily enforce 
the contract made by it when managing the estate, and 
it makes no difference that the Court has ceased to manage 
the estate before's such contract is carried out by reason 
of the dismissal of the suit.^ So in the case last men- 
tioned the (yourt passed summarily such an order on the 
application of a lessee not a party to the suit in which the 
order completing the agreement for lease had been passed 
and at a time when such suit was no longer in existence. 
In the undermentioned suit the receiver appointed was 
given liberty to lease portions of the estate to the highest 
bidder whether shareholder or not. After certain nego- 
tiations certain of the shareholders bid at the auction for 
the lease, signed an agreement and made the necessary 
deposit under the impression that the receiver had agreed 
to accept the share of the proposed lessees as security. 
Subsequently differences arose both as to the terms of the 
lease and the nature of the security required. The parties 
claiming to be entitled to the lease moved in the suit 
in which the receiver was appointed for an order that 
the receiver should grant to the applicants a lease under 
terms and conditions read out to intended lessees at the 

* Wynne v. Lord Neivfmrotifjh^ • Surendro Keshuh Roy v. 
1 Ve«. Jr., 164. Doorgasoondery Dossee, I. L. K., 

» Kerr. 189. 15 Cal., 253 (1888). 
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auction on the security offered by them or on their 
furnishing such further security as the Court should 
require, and in the alternative if not entitled to a lease for 
an order that the money deposited with the receiver 
might be returned and also for an order that the receiver 
lyight be discharged as regards the applicants 16-30 
share of the joint estate and the applicants put in 
possession thereof. It was objected in the first place 
that the application was not in form, and that the 
proper course for the applicants was to institute a regular 
suit against the receiver for specific performance if there 
was a contract capable of being enforced and not by 
motion. This point was, however, not argued at the 
hearing, and the Court heard and disposed of the applica- 
tion on the merits dismissing the same so far as it asked 
for an order that the receiver should execute a lease or 
for a discharge in respect of the share of the applicants, it 
appearing that an order had already been made for 
partition.^ 

It has been held in England that a receiver cannot 
raise the rents on slight grounds without the leave of the 
Court ; ® nor can he abate the rents or forgive the tenants 
their arrears without the consent of the parties benefi- 
cially interested,® 

An alienation being made pendente lite^ is not void.* 
The rule as to the effect of a pending suit on the rights 
of a party to that suit is stated by Lord Cranworth, in 
Bellamy Sahine,^ as follows When a litigation is 
pending between a plaintiff and a defendant as to the 

* Sutiya Stinkur Ohosal v. Itani • Kerr* 189, 190; Evans \\ Taylor, 

Golapmoney Dabee and others. Suit Sau. and Sc., 681. 

668 of 1871, Cal. H. C. O. O. C, NUmadhuh Mundul v. Gtllan- 
Cor. Ameer Ali., der, 2Sev., 956. 

• Wynne v. Lord Newboronyh, ** Bellamy y. Sabine, 26 I«. J. 

1 Ves.’ Jr., 16#, Oh., 797. 
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right to a particular estate, the necessities of mankind 
require that the decision of the Court in the suit shall be 
binding not only upon the litigant parties, but on those 
who derive title under tlieni by alienation made pending 
the suit, vvhotJier such alienees had or had not notice of 
the pending proceedings/’ The cases amount to no mo^e 
than this, that the suit may be carried on without bring- 
ing before the Court a purchaser Ike. And such 

purchaser is bound by the decision that may eventually 
be made against the person from whom he derives title/ 

In the lastmentioned case in which a lease was 
granted by the receiver: the Court said, ‘‘Now a 
receiver has no estate or interest in himself, his power to 
grant leases is created simply by the order of the Court 
appointing him, binding and operating upon the estates 
of those who are parties to that order, and against whom 
it IS made, l)ut not affecting those persons who, like the 
now defendants, were not before the Court. In Dalii v^ 
Lord Eldon pointed out that ‘ if a bond-creditor 
})roceeds against a devisee-at-law, he takes execution 
against the land, but if ho proceeds in equity, he gets 
satisfaction out of the land by sahi for as much as is due, 
and then the conveyance must be executed by him who 
has the legal estate ; and if there is an alienation pending 
the suit, though that would not prejudice the plaintiff, 
yet the alienee must be brought before the Court in some 
shape or other/ In Gashell v. Lord Manors while 
asserting the power of tlfe Court to give a plaintilT the 
benefit of bis final decree, by injunction against a pur- 
chaser pendente Ule^ points out that he could not compel 
the tenant to deliver up the lease to be cancelled, or direct 
a re-conveyarice without a bill for that purpose against 

> Nilrnadhtib Mundul v. OiUah- • 4 Dow., 4JJ5. 

2 Scv., 955. • 2 Ball and Boaty, 170. 
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such purchaser. -It follows that the Court would not have 
compelled the now defendants to concur in the lease to 
Mr. Gillaiiders without bringing them before the Court, 
and, by parity of reasoning, would not, and could not, 
have empowered their own officer, the receiver, to grant 
ae lease which would only operate out of the estate of the 
now defendants without bringing them before it, and 
giving them an opportunity of being heard. And a 
fortiori the receiver should not of his own authority be 
allowed, while the result of the suit was yet uncertain, to 
take upon himself to grant a lease to operate out of the 
purchased estate, and in effect, defeat it.” ^ 

If after a receiver has been appointed a person has 
entered into an agreement to take a lease an action need 
not be brought .to restrain the lessee from committing 
waste ; the Court will upon the application of the plaintiff 
in the cause grant an injunction in motion on a summary 
way though he Avas not a party to the suit.® 

In the undermentioned case the practice of the fe) 
Original Side of the High Court was followed in recog- 
nising the right of a purchaser at a receiver’s sale to 
obtain the assistance of the Court in obtaining possession 
under the provisions of the Code relating to sales in a 
suit.® 

In, however, a previous case where an application was 
made by the Court Receiver the Court (Macpherson, J.) 
observed as follows “ This is an application made upon ’ 
petition by Mr. Hogg, the Court receiver, for*an order 
that the purchaser of certain property which was sold by 
the receiver, under an order of Court, do complete the 
purchase according to the conditions of sale ; and that, ^ 

• mmdhMb Uun^iUy. Oman. • Ninatooim»a Bibet v. Khut- 
<i«r,aSev.,^ 957. bohuea Btbee, 1. L. 21 Cal., 

•Kerr,m 479.(1894). 
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ill defiiult, he may bo attached, or a resale of the property 
at his risk may be ordered. The application is opposed 
on various grounds. The first is that the sale not being 
by the Court, the receiver has no right to make a sum- 
mary application of this description, but must enforce 
his rights, such as they arc, by bringing a suit against 
the purchaser. For the receiver, it is contended that as 
ho is an officer of the Court, and the sale took place 
under an order of Court, the application is properly made. 
It is clear that the Court cannot act against a person 
who is not a party on the record, unless he has come in 
and done some act which subjects him to the jurisdiction of 
the Court in this suit. The purchaser’s position thus de- 
jiends on whether the contract he entered into was entered 
into in the course of a sale by the Court or of a sale by 
an individual only. In no book of j)ractico can I find 
any authority for saying that a sale of properly by a 
receiver is, in any sense, a sale by the Court ; and nowliore 
do I find that a sale by a receiver has been treatt»il as a 
sale by the Court. But it is true that, in some cases, sales 
by a receiver have been confirmed by this Court, 
preparatory to possession being ordered to be delivered to 
the purchaser, — tlie receiver not being at liberty to give 
possession without an order. An instance of this occurred 
on the 21st of December last, when an order was made in 
the suit of MonmotJionath Dey v. Ashutosh Dey^ confirm- 
ming a sale by the receiver and ordering the purchaser to 
be put m possession. A consideration of the course 
adopted in the present instance and in other cases in 
which the sale is made, not by the Court, but by third 
parties by the permission of the Court, leads ' me to 
conclude that the two classes of sales stand on quite 
different footings. When a sale is by the Court, the 
ordinary decree is simply that the property be sold with 
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approbation of the Court. The order made in this 
case is an order, by consent of all parties, that the 
receiver bo at liberty to sell, and do sell, ‘ for the best 
price he can ^jet for the same by public sale, with the 
privity, consent, and concurrence of the solicitors of the 
plaintiff and of the defendants/ — the [)ower ^iven to thc^ 
receiver being independent of any further interference by 
the Court, save that the conveyance is to be settled by a 
Judge if the parties differ. AVhen the sale is by the 
Court, the Registrar, following the [)ractice of the Master, 
inquires into the title with a view to [ircparing the con- 
ditions of the sale. And after the sale, a purchaser who 
has not accepted the title is entitled to have an inquiry 
as to the title, and the Court will not knowingly pass oft' 
an absolutely bad title by means of special conditions. 
The receiver being empowered to sell with the consent 
of the j)artics, is under no restrictions whatever in this 
respect. In saying this, 1 do not mean to say that sales 
by the Court do not often, under special circumstances, 
take place under conditions similar to those under which 
the sale, which is the subject of this application, was 
made. When the receiver sells under such an order, he 
joins in the conveyance ; being receiver in possession it is 
practically necessary he should do so ; and the conditions 
of sale in this instance show that the receiver intend- 
ed to join. When, however, the sale is by the Court, the 
parties alone convoy, and the officer of the Court does not 
join. Finally, when the sale is by the Court, if the pur- 
chaser fails to complete, and the interference of the Court 
becomes necessary, one of the parties to the suit is the 
proper p4rsoa to apply (and is the person who in practice 
does always apply) to the Court, and put the Court in 
motion. The Registrar or officer conducting the sale on 
behalf of the Court never applies. Here the receiver 
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jipplies himself, showing thus that he does not consider 
that his position is the same as that of the Registrar 
^"ouducting a sale held by order of Court. The fact that 
Mr. Hogg is the Court receiver does not, as it seems to 
me, place him in a different position from that which any 
other person appointed receiver in the suit would have 
filled. The application must be dismissed with costs, as 
being one which ought not to have been made in this 
form.^” 

In a subsequent suit Phear, J., referring to this deci- 
sion said : “ Mr. Justice Macpherson dismissed the ap- 
plication with costs, as I think very properly. But in 
the course of the judgment which he dtdivered on that 
occasion, he made some observations, which are not al- 
together consistent with the view of the receiver’s func- 
tions which 1 entertain. He thought that, wlien tlie 
receiver sells under an order of Court, inasmuch as he 
is in possession of the property, it is practically necessary 
that he should join in the conveyance. I must say 1 
have a very strong opinion that this is not so. It is 
not necessary that anyone should join in a conveyance of 
property, simply because ho is in possession of it, though 
it is always necessary that he should be joined when he 
has any interest in it, which would be the case of course 
if he has any possession by right of lieu ; and I think it 
probable that it was possession of this sort which was 
present to Mr. Justice Macpherson’s mind when he 
delivered that judgment. 

But the receiver’s possession, as I have already said, 
is not possession by any personal right. It is the posses- 
sion of the Court, and he is totally devoid of any interest 
in the property.” It appears to me that the order of the 

» Chamlmnath Rmnnn v. R„ m (1870). 

mth lUsimn ami others^ 6 B. L. 
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Court thiit tlie property should be sold by the receiver 
does not impose any liability or responsibility on the 
receiver, whicli is not borne by the officer of th(3 Court, 
who usu.'dly carries out orders for sale in the absence ol 
any express nomination of the person who should do so. 
I fy)})relierid that the order of the Court that the property 
in suit should sold is merely operative on the parties 
to the suit. It binds them, willing or unwilling, to the 
sale of the property which will be made under the order. 
Some one must, of course, act as the agent ; and when 
any of the owners abstain from taking part in it, or 
under any disqualification, the person must bo some one 
appointed by the Court. The order that the receiver do 
sell specifies that the receiver is to sell insteafl of the 
ordinary officer of the Court.”^ 

In, however, the recent case already cited^ in which 
the purchaser obtained a rule calling upon the parties to 
show cause why be as purchaser at the receiver’s sale 
should not be put into possession, the Court (Sale, J.) 
said: “ The only point remaining to be determined is as to 
whether in the circumstances I ought to make an order 
for possession to be given to the purchaser. The question 
depends on whether a ])urchaser from a receiver is 
entitled to be put in the same position as a purchaser at 
a sale by the Registrar, or at an execution sale under the 
provisions of the Civil Procedure Code. A sale by the 
•Registrar is made under an order of the Court, and is 
binding on all partie.s to the suit. So is a sale by a 
receiver. In what particular, then, does it differ from a 
sale by the Registrar? In the case of Chandra Nath 
Biswas V, Bmm Nath Biswas^ it appears that an 


• Wilkinson v. Gawjadhnr Sir- toomssa Bihee, i. L. K., 21 (.Jal,, 

Jrtr,6B.U R„ 493. 494 (1871). 479 (1l891). 

* Minatootutia Bibe.it v. Kh«- • 3 B. L. B., 492. 
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application was made by a receiver to compel a defaulting 
purchaser to come in and complete his purchase. The 
learned Judge (Macpherson, J.) held that the application 
was irregular in fox'm and dismissed it, but in the course 
of his judgment he made observations which seem tq show 
that he considered that a sale by a receiver stood on a 
ditfercnt footing from a sale by the Registrar. If that \vere 
so, and if a sale by a receiver under an order of Court 
differs in no respect from a private sale, a purchaser at a 
receiver\s sale can only obtain ])ossession adversely by 
a suit for possession against any person withholding 
possession, even though such person should be a party to 
the suit and bound by the order for sale, and by it 
concluded an<l estopped from making any defence. Rut 
there are cases in this Court in wdiich sales by a receiver 
bav(3 been regarded as sales by the Court, and orders for 
possession have been obtained by the purchasers under 
the (Jode. In one instance where |)roperty was attached 
ill the hands of a receiver, the Court ordered the property 
to be sold by the receiver instead of by the Sheriff, and 
tlie subsequent proceedings were precisely similar to those 
which take place in an execution sale by the Sheriff.* 
In another case, a mortgage suit, the receiver, instead 
of the Registrar, was ordered to sell the property com- 
prised in the mortgage, viz., a family dwelling house in 
the occupation of the defendant, who was the widow 
and executrix of the deceased proprietor. After the sale, 
an order was obtained by the purchaser on notice, that a 
convej’^ance be executed by the Registrar for and in the 
name of the defendant, and that the Sheriff do in the 
manner provided for by section 318 of the Code deliver 

* Pftriab Chunder JohtirrT^ y* 144 of 1884, Order dated 30th 
Bhoolmn Mohun Neogy^ Hmt No, July 1883. 
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over possession to the purchaser.* A similar order was 
made in an administration suit in which the receiver 
appointed in the suit, instead of the Registrar, was 
directed to sell. In that case, on the application of the 
purcbftser, an order was made confirming the sale and 
direi3ting possession to be given to the purchaser. This 
was followed by an order directing the Sheriff to put 
the purchaser in possession.® In another case, an ad- 
ministration suit, in which property was sold by the 
receiver under a decree of Court, an order was made, 
under the provisions of the Code, for the execution of 
the conveyance by the parties to the suit, or, if they 
should fail to comply with the order, by the Registrar 
for them and in their names In Suit No. 1 J8 of 1884, 
Rotf Chund Datt v. Shamlall Soo)\ a sale by a receiver 
was treated as a sale by the Court, and a certificate of 
sale was granted by an order, dated 6th May 1885. 
These are unreportod cases, a note of which has been 
furnished by the Registrar. 

They show that sales by receivers under the directions 
of the Court have been treated as sales by the Court. 
And when sales by receivers are in all essential particulars 
similar to sales by the Registrar, I confess I can see no 
reason why they should not be treated as sales by the 
<lourt. They have not, it is true, been provided for by 
the rules of the Court. Being of an exceptional character, 
it was probably not thought necessary to provide for 
tliem by any special rules. But if they are sales by a 
Civil Court in a suit, the procedure prescribed by the 
Code for sales in a suit would be applicable. It should 

* Het'timito Chundei* HaXdar t. 29th Aiij^ust 1889 and 22nd Novetn- 
Mohaluckhy Voasee^ Suit No. 100 her 1889. 

of 1883, Order dated 8th Oe- • Broughton v. AshrOfffooddeen 
cember 1888. AhmSd, Suit No. 694 of 1879, Order 

•Suit No. 27 ill 1889, Orders of dated 12th September 1893. 
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be observed that the procedure prescribed by the (/ode* 
is applicable not only to a suit, but also to miscellaneous 
proceedings, the intention being that it should be as* 
widely applicable as possible, see section 647 of the Code. 
An important fact in the present case is that this, parti- 
cular sale has been already treated as a sale by the 
Court, the Registrar having been directed, under the 
provisions of the Code, to execute the conveyance on 
behalf of some of the parties to the suit. The practice 
followed in these cases shows that this Court has 
recognised the right of a purchaser at a receiver’s sale to 
invoke the assistance of the Court in obtaining possession* 
under the provisions of the Code* On the materials 
before me, it sufficiently appears that possession has not 
been obtained by the purchaser of all the properties 
purchased by him. I must, therefore, make an order 
for possession in his favour. This order will supersede 
the previous order for possession made in favour of the 
receiver.” ^ 

In the undermentioned suit‘d the defendant mortgaged 
certain properties, which he took under the Will of his- 
father, to the plaintiff. Plaintiff brought this suit on the 
mortgage and obtained a decree and an order for sale by 
the Registrar. In the meantime a suit for administration 
of the testator’s property had been filed and an order 
made in that suit appointing a receiver. Plaintiff then 
applied that the sale of the mortgage properties might be 
held by the receiver appointed in the administration suit 
instead of by the Registrar. The administration suit was 
still pending and administration of the testator’s estate 
had not been completed. Held, that the sale could not 

’ Minatoonmssa Bihe« v. Kha- ■ Neiai Ohand Churk^buUt/ v. 
tooniM8sa Bibee, I. L.R., 21 Oal., Ashutosth ChuckerbuUy, 6 C. W.. 
pp. 481, 482 & 483 (1884). K., p. 408 (1901), 
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be held by the receiver before the completion of the 
administration ; and that till such completion of adminis- 
tration it could not be sairl that the defendant was entitled 
to the mortgaged properties. 

•Liens upon property held by a receiver are not divest- 
ed by virtue of a sale made by him. If the order of sale 
makes no mention of prior encumbrances the sale |>as?0s 
the title to the (iroperty as it is in the receiver and 
subject to whatever encumbrances there may be existing 
upon it. A purchaser at a receiver's sale may therefore 
question either the validity of the encumbrances or of 
the amount due thereunder. Such purchaser is pre- 
sumed to know that the receiver can sell only such in- 
terest in the property as is possessed by the parties to the 
action in which he is appointed, Flo must ascertain for 
himself what that interest is, and he takes the property 
subject to the liens upon it.^ Ordinarily a receiver will 
not be given leave to bid at a sale by the Court ot the 
ju'operty subject to the receivership and cannot, it would 
seem without the special leave ot the Court, purchase 
either directly or indirectly in the name of a trustee for 
himself any property or interest in any property over 
which he is receiver.^ Whenever any estiite or share of 
an estate situate outside Calcutta has been sold by the 
Official Receiver, such sale shall be notified by him to the 
Collector of the District in which such estate or share of 
an estate is situated.® 

If a receiver requires money to enable him to dis- W Bormwingu 
charge his duties the Court will give him leave to borrow 

» See Beskch, Receivers, §§ Oumester Lai v. Kfwob Narain, 

73*2-735. where a receiver 

• Kerr, 207, citing 1 FI. & K., obtained leave to bid. See 
196 ; but see id,, and Belchambers’ *• Belchambei*s* Rules and- 
Rules and Orders, p* 220, citing Orders, 21 A. 
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upon the security of the property in bis hands.* In 
considering in tlie case of receivjers the question whether 
a power to raise monej’^ on the property itself may he 
necessary for its own preservation regard must be had to 
the conditions under which estates are held in this country, 
one of which is that they are liable to be sold if the rents 
and revenue due upon them are not paid ; and when that 
fact is appreciated, it is apparent that the power to take 
the estate out of the hands of the owners and to place it 
in the hands of a receiver with power to do what is 
necessary for its protection must include a powder to 
raise money to pay rent or revenue when it is necessary 
to do so ; as to hold otherwise would be to liolil that 
a receiver appointed to protect the estate could not 
interfere to prevent its being lost to the parties 
interested, although bis appointment put it out of their 
power to protect it themselves.^ Where it is necessary 
for the preservation of the estate it has always been 
taken to be law that the Court may authorise the receiver 
to charge the property. The Court, if it cun appoint a 
receiver, has ample powers to provide for the manage- 
ment of the property ; and if the property is in danger 
of being lost, the Court has power to prevent such loss by 
raising money on it The Court can deal with property 
which is under its control just as completely as the owner 
of the property can deal with it. How far the Court 
ought to allow a sale or pledge of course depends upon 
the circumstances of each case.® In a suit for partition 
the Court has jurisdiction to place the whole of a joint 
estate out of which a plaintiff seeks to have his share 

• Kerr, 194» 195 ; see Oreanwood Nauth R,, 17 Cal., 

V. AXgeflras RaiUcay Co* (1894), 2 614, 619 (1890), 

Oh., 205. * • /6., 616. 

^ Por^ithnath Mogkm'Je^wOmerto 
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partitioned in the hands of a receiver and to order tluit 
a receiver so appointed shall be at liberty to raise money 
on tlie security of the whole of such joint estate.* 

Liberty will be given of course to borrow not merely to 
avoid* the loss abovementioned, but whenever it may 
become necessary for the proper management of the 
estate.* 

When the ascertainment of an estate has been placed (/) Pityinvtit 
by the decree in the hands of a Commissioner it is incon- 
venient and irregular to ask a Judge to decide that 
there is a particular charge upon it, or debt due in re- 
spect of it. In many cases it might cause injustice to 
others fora Judge to make such an order. If the decree 
does not contain a direction to the Commissioner to 
ascertain what are the charges on the property and the 
debts due in respect of it, the proper course is to obtain 
a suppiomentary direction to that etfect. Where there- 
fore a receiver had been appointed, but no power had been 
reserved to him to pay debts due by the estate, an ap- 
I dication, tlierefore, by a plaintiff that a receiver should 
satisfy out of the moneys in his hands to the credit of the 
suit, the claims of two creditors was refused.® Upon such 
refusal, however, the plaintiff ore tenus asked for an order 
that the above claims should be paid out of the plaintiff’s 
share leaving the question whether they ought to be paid 
out of the whole estate to be determined in the office of 
the Commissioner when the proper time for ascertain- 
ing that fact arrived. Upon such application the Court 
(ffarran, J.) said : — 

“ I have, I think, undoubted jurisdiction to make an ^[^,tuah}ty 
order for payment of these sums out of the plaintiffs 

^ P(ir0shnathMookeii€ey,O7nerio W. N., cclxviii (IflOS) 

LL.U., 17 Oal..6U. • Mittivahu v. PremvaJm^ 

*Hee Mohari Bibee v, Shama L L. R,, 16 Boni., 511 (tS^2). 
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share. Froii) early times it was the practice of the Court 
of Chancery in England to make such orders, but the 
f/ourt seems to have exercised the power very sparingly^ 
and only in very special cases, and under special condi- 
tions. The authorities are collected in DanieU’s Chaucery 
Practice ((5th Ed.), p. 988, note (o). The Statute 15 and IG 
Vic., c. 8G, section 57, widened and extended this power of 
the Court by enacting that whenever any re.al or personal 
property forms the subject of any proceedings in Chancery, 
and the Judge is satisfiecl that the same is more than suffi- 
cient to answer all the claims thereon which ought to he 
provided for in such proceedings, the Judge may, at any 
time after the commencement of such proceedings, allow 
to the parties interested therein, or to any one or more 
of them, the whole or part of the annual income of the 
real estate, or part of such personal property, or a part, 
or the whole, of the income thereof. A corresponding 
Act was passed for the Supreme Courts in India, Act VI 
of 1854, section 35 of which gave these Courts similar 
powers. That Act has been repealed by Act VIII of 
1868, but the repeal (section 1) does not affect any practice 
or procedure directed by it. 

“ My jurisdiction, therefore, to make the order is clear. 
The order is not, as a rule, made, unless there is some 
pressing reason for it, and the Court can see that the 
parties are clearly entitled. In this case the title of the 
plaintiff to half the property is established by the decree. 
The property is considerable. It consists of a house in 
Bazar Gate Street, which was purchased for Us. 35,000, 
and there are about Rs. 10,000 in the hands of the re- 
ceiver. It is not suggested that there are any charges 
on this property, or debts due in respect of it, save 
the debts, the subject of this motion. Assur Lalji 
has obtained a decree against the plaintiff for about 
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Rs. 3,000 and costs, which he threatens to enforce by 
sittachnient. Tliere is strong reason for believing that the 
<lebt is payable out of the joint-property. There is also a 
small claim for about Rs. 440, duo to Mowji Issur, whitOi 
is in nearly’' the same position, thougli no decree has been 
obtained in res[)ect of it. These claims bear interest, 
while the plaintiff’s monies in the hands of the receiver 
bear none. The decree in this suit was, as I have said, 
made in February 1891, but the directions contained in 
it have not been proceeded with, because the defendants 
are quarrelling as to who is to take out probate to the will 
of Pragji, and till that is done, the suit is at a standstill. 
It is difficult to conceive a greater case of hardship on the 
plaintiff. The order asked for by her should, therefore, 
if possible, be made.” The Court then made an order in 
the following terms : — ‘‘ That the receiver do pay, out of 
the funds in his hands, the claims of Assur Lalji and- 
Mowji Issiir, but such payments are not to extend beyond 
a half share of such funds ; and let such payments \n^ 
debited against the plaintift’^s share in the property, the 
subject-matter of the suit, without prejudice to the 
plaintiff’s contending and proving to the Commissioner or 
the Court, when the directions contained in the decree 
are being carried out, that such claims were claims 
charged upon, or payable out of the joint-estate.” ^ 

[n the case last cited it was also held that where the 
notice of motion asks for an order in particular terms and 
the applicant upon such order being refused asks oi'e tenus 
for an order in different terms whicli was not asked for by 
the notice of motion had in connection with the affidavits 
filed in support thereof, the Court will only make such 
order if the opposing party is not taken by surprise and 


» MotimhuY. Premvahu, T. 16 Bom., 511 (1892). 



UIGHT8 AND DUTIKS OF A UKCEIVKII. 


23<i 


<loes not consider that he can adduce further facts or 
arguments. If such be the case leave will be given to 
the applicant to amend his notice of motion and the 
hearing will be adjonrned.^ 

As regards payment of money or delivery of pro- 
perty to the receiver under an order, the latter usiiallv 
provides that the receipt or receipts of the receiver shall 
be a sufficient discharge for all such sum or sums of 
money or property as shall be paid or delivered to him 
as such receiver. 

An order may be made requiring the receiver to 
advance a sum of money to one of the parties to the suit 
for his defence. Ordinarily when money is so advanced 
[»rovision is ultimatel}’^ made for it in the decree. If the 
plaintiff succeeds in a suit, the money which he has been 
required to advance for the defence conducted on behalf 
of a minor defendant is recoverable as part of the costs 
of the plaintiff.® 

An order directing a receiver in a suit to advance 
money to a guardian ad litem to enable him to conduct 
the defence on behalf of a defendant is not a judgment 
within the meaning of Article 15 of the Letters Patent 
and no appeal lies therefrom.® 

If a receiver lias jmwer to pay debts he may pay 
an instalment of a debt even though the effect of his so 
doing may . be to stop limitation from running.* But a 


* Motimhit V. Premcahu, I, Li. 
U., 10 Uom., 511 (1802). 

* Knppusami ChAtli v. ItathiM 
relu ChfdiU I. T- H., 24 Mini., 511 
(1901). In the Goods of (Jopal JmI 

Suit No. n of UK)2, Cal. H. 
O., the Court (Aiiieor Ali, J.). 
rriado an onlet* that the adniiniS' 
trator pemimUn lUs should pay^a 
certain amount to be fixed by the 
Reg:istrar to each of the widows 


of the decrx)..so<l olainiin^ as hii 
liei’ oases in ciiso of intestacy for 
their cost-! of suit in c;otitestiiijr an 
allcjjfefl will propounded by the exe- 
cutor theivuiHicr who c<n»teated 
such ixiymeiit. Order S), March 190.'l. 

* Kujtpttitami Vheiti v. Ilathna- 
r^lu Cheili^ I. L. 24 Mad., 511 
(1901). 

♦ Re Hide, LUUy v. Ford (1899), 
2 Oh., 107. 
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payment made by a receiver wbicii is not anthorised by 
the order appointing him will not stop the Statute from 
running.^ A receiver appointed on belialf of a mortgagee 
is the “agent’' of the mortgagor within, 3 and 4 Win. 4, 
e. 27^ section 40, and a payment of interest by Jiim stops 
the Statute.^ 

The (jiiostion whether an application to enforce exe- 
cution of a decree was barred by limitation dependetl upon 
whether a payment out of Court to plaintiffs of money 
collected by a receiver constituted (with tiio application 
alleged to have preceded it) a step in aid of exei utioii 
within the moaning of Article 179 of Schedule II to the 
Limitation Act. The receiver had been appointed during 
the ])endeiiey of the suit, which was by mortgagees for 
possession of the mortgaged laud and for inesno profits 
accrued prior to the date of plaint. The receiv(>r re- 
mained in possession of the land for a i)erio(l of six months 
after decree, when he handed it over to the plaintiffs ; and 
the payment out of Court above referred to was of money 
which had apparently been collected by the receiver dur- 
ing the said six months, and formed no part of the mesne 
profits dealt with by the decree. Held that such money 
was not collected or paid in execution of the decree, 
though the plaintiffs had become entitled to it as a conse- 
quence of the decree. It consisted of current profits of 
the estate, in demaiidiag which plaintiffs had done nothing 
towards the execution of the decree which did not deal 
with such profits, and which could be fully executed 
without reference to them. And held therefore that the 
payment referred to did not constiUite a step in aid of 
execution, and that the application was barred by Article 

* V. 25Boav., 421 ; C., 115; 192 : \% antey p. 88, 

21>.^ J.,704. as lo liibitatlou. 

^ Chinmry Evitns^ 11 H. 
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171) of Schedule II of the Tiimitation Act.’ A receiver, 
it has been held, is a trustee for the ]);irties interested of 
any money due from him as receiver and not accounted for 
by liim and cannot, as against such parties, avail himself 
of tlie Statute of Limitations although Ins final accmints 
Iiave been passed and the recognizances vacated * ^ 

With regard to suits by a receiver two (jiiestions 
require consideration, namely, as^to his rigid to sue in 
general and as to the name in which he should sue. 
One of the most important functions exercise<l l)y recMnv-* 
ers in the discharge of their otticial duties is that of 
bringing such actions as may be necessary to the |)roper 
discharge of their trust as well as to secure and protect 
the assets and funds to whose control they are entithnl by 
virtue of their appointment.® As a general rule all rights 
of action which belong to the party whose property is put. 
into the liands of a receiver ar(j transferred to the latter 
by virtue of his appointment.^ The appointment does not 
affect existing contracts or rights of action between the 
f)arty whose property is placed in the hand- of the 
receiver and others : he has no greater rights or advan- 
tages than those possessed by his principal,^ A receiver, 
therefore, cannot maintain an action upon a note or obliga- 
tion running to the original party which be himself could 
not have maintained.® His right of action relates back 
to the beginning of the title in the party for whose property 
he is receiver : if substituted iu place of the owners of 
the property he acquires all their rights by subrogation.^ 
Inasmuch as for the purpose of actions and suits connected 

' A ppamtni Nnickan v. Jolha * Beach, § 663. 

Naickan^ I. L. 11., 22 Mad., 448 » 7^., §664; Uip[h, §204. 

(IS99). • WiUiams v. 25 Barb., 

* A'ertjymm V. Tank, 18 Ch. D., 109 (Amer.); v. ShiJbtey, 33 

‘J9d. Barb., 610 (Amer.) 

• High, § 230, el serj, ' Beach, § 667. 
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with their receivership, receivers occupy substantially 
the same relation which was occupied by the original 
parties against whom or over whose estate they were ap- 
pointed, any defence which a defendant might have made 
to agi action brought by the original party in interest 
is equally available and may be made with like effect 
when the action is instituted by the receiver^ The fact 
that a person is an officer of the Court entitles liim 
to no privileges not accorded to other suitors, and in 
seeking relief he must commence his actions by the same 
process that other suitors are required to employ." A 
receiver’s liability for costs in actions instituted by him 
on behalf of the^ estate is similar to that of any other 
trustee — as, an executor or administrator — who sues 

for the interest of an estate, but being an officer of the 
Court, he usually receives special consideration.® Should 
he fail in his action he will of course be directed to pay 
the costs of the defendant, but as between himself and 
the estate Ikj represents he will, if he has acted properly 
with care and in good faith, be allowed his costs out of 
any funds which are in, or may come to, his hands.* Such 
an order in fiivour of a receiver will, however, generally 
■only be made in the suit in which he has been appointed 
and not in the suit brought by him, unless in such latter 
euit the estate which ho represents is fully before the 
Court. So in a suit to have it declared that a lease 
which was executed by a receiver in favour of the plaintiff* 
was a valid and subsisting lease, the Court held in favour 
of the plaintiflF and granted the latter his costs as against 
the receiver, and with regard to the hosts of the receiver 

• High, § 205 ; Beach. §§ 690-706. 339 (1887).] 

* Beach. § 665 ; [Verification of • Ib., § 679. 

.plaint by receiver’s niuktear is * See ib., Seton, 4th Ed.. 442 ; 5 

probably Hufiicient. Drohomoyi Simon. 620 ; 2 Phillips. 

'Ouptaw Davis^ l. L. K.. 14 Cal*. 



210 lIKiHrs AND DITTIESS OF A KECEIV^^R. 

V 

obsierved as follows : — ‘‘ But having regard to the way 
the dispute arose between the parties and the way in 
which it was conducted, I can see nothing wrong or 
improper in the defendant in exercising what he thought to 
be his rights, and I am of opinion that he considered^ that, 
he was acting in the best interests of the estate. If the 
latter were before me, I would say he was righCly 
entitled to be recouped out of the estate. But as the 
estate is not before me, I cannot make the order which 
f. should otherwise have made. But doubtless this ex- 
pression of my opinion will be sufficient now. The plaintiff 
must of course have his costs of suit on scale No. 2. 
Any application which the receiver may hereafter make as 
to tlie |)ayment of his costs I shsill be glad to consider.” * 
Since, however, a receiver sues in a representative 
capacity and not in his personal right, it is necessary that 
ho should not only set out in his pleading the right of the 
party whom ho represents, but also the authority under 
which ho assumes to act ; and generally it is essential that 
he do this by showing in a way capable of being traversed 
his appointment by a Court of competent jurisdiction in 
a case within its jurisdiction and that he has its authority 
to prosecute the action. Courts are inclined to the 
exorcise of a strict control over their receivers in the 
matter of allowing them to bring suits concerning their 
receivership, and an action brought by a receiver is con- 
sidered as brought under the order of the Court itself. 
Under the usual form of High Court order a receiver 
must not wdthout the leave of the Court bring suits 
in a District Judge’s 'or Subordinate Judge’s Court except 

» E. J. King v. Charu Chandra J., 3 Sept. 1897 ; costs wore also 
MUtra, Receiver to the estate of given against the receiver in 
Pamia hall Seal, deceased^ Sait(635 Drobomoyi Gupta v. DavU, I. L. 
of 1897, Cal. High Court, cor. Sale, R., 14 Cal., 347 (1387). 
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siiits for rent or institute an appeal in any Court (except 
from a decree in a rent suit) when the value of the appeal is 
over 1,000 rupees. A receiver will not be permitted to abuse 
the power intrusted to him by unauthorized suits against 
third persons. If, therefore, a suit is instituted wifcliout 
authority, the parties are entitled to the protection of tlie 
Court against such unauthorized proceedings on the part of 
the receiver who will be directed to discontinue tlie action.* 
The under men tioncnl suit ^ was one by the plaintiff as 
receiver appointed under an order of Court with authority 
to sue defendant for money due to a third party. The money 
was duo under an agreement dated 2()th August, but by 
mistake the order referred to the money as being duo 
under an agreement of the 25th October. Plaintiff 
thereupon applied to amend the order and the plaint. 
Held plaintift”s authority to bring this suit being dei)end- 
ent on this order no amendment could bo made so as to 
affect this suit. The amendment would only operate as a 
new order of attachment and a now order for appoint- 
ment of receiver, and such orders could only operate from 
the date on which they wore made and could not there- 
fore be the basis or authority for the present suit. The 
usual practice both in England and America ® and in 
this country before instituting actions by a receiver in 
matters connected with his trust is to apply to the Court, 
fi’om which he derives his appointment, for leave to bring 


‘ Beach, § 693 ; High, §§ 201 , 202 ; 
as to the necessity for leave, me 
Kerr, 163-171. In Dmnonaiith Srm, 
monee v. C, Hogg, 2 Hay, 395, 399 
(1863), it was said that in the ab- 
sence of levidence the Court will 
assume that the receiver’s suit was 
instituted by order of the Court 
Sed qu, it being upon the receiver 
as plaintiff to establish both his case 
and authority to sue. As to cases 

W, R 


where having an independent cause 
of action the fact that a person is 
receiver does not disqualify him 
from sibling and in whiirh cases he 
does not sue in his character of 
receiver, me Kerr, 164. 

• Benode Bihanj Mookerjee v. 
Roj Narain Mittra, 7 C. W. N., 
651 (1903) ; S. C.. 1. L. R., 30 
Cal., 699. 

• High, §183. 
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such actions. And although it is frequently the case that 
the order of appointment in general terms authorizes the 
receiver to sue for and collect all demands due, yet it is 
a common and safe practice to first obtain special leave 
of Court before beginning an action. A receiver does 
not represent the owner of the estate for which he is 
receiver, but is merely an officer of the Court and as such 
cannot sue or bo sued except with the permission of the 
Court.^ If the receiver wants possession he should 
put the Court in motion.'^ 

An order of appointment of a receiver drawn upon 
the form prescribed in form 168 of the fourth schedule 
to the Civil Procedure Code gives a receiver full powers 
under the provisions of section 503. Where, however, the 
order is not drawn up in that form, instead of having full 
powers under section 503, the receiver has the limited 
powers expressly given by the order of appointment.® 
Where, therefore, 1) was appointed receiver in a partition 
suit pending in the High Court by an order which, amongst 
other things, gave him power to let and set the immove- 
able property, or any part thereof as he should think fit 
and to take and use all such lawful and equitable means 
and remedies for recovering, realizing and obtaining 
inent of the rents, issues and profits of the said immove- 
able property and of tbo outstanding debts and claims by 
action, suit or otherwise as should be expedient, and D 


^ A, Ji, Miller v. Jtam Ranjan 
Chakravarti, I. L. R., 10 Cal., 1014 
(1884), In the subsequent case, 
Hari Dass Kundu v. Maegregor, 
I. lu R., 18 Cal., 477. 481 (1891), 
the Court stating that it hu.<l been 
i-eferrecl to the former case, said 
that it did not altogether agree 
with the general terras of that 
decision. In what respect Ihe 


Court disagreed is not stated, but 
it is a well iiigh universal rule in 
all Courts that a receiver may not 
bring any suit without having iirst 
obtained leave of the Court ; 
Beach, § 650. 

• Ram Lochun Sircar v. ffogg, 
10 W.R., 430,431(1868). 

• Drohomoyi Gupta v. Dads, I. 
L. R., 14 Cal. 323* 340, 34X (1887). 
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witliont 'special leave of the Court served a notice to quit 
on certain tenants of the estate, who claimed to hold a 
perynanent lease, an<l afterwards instituted a suit to eject 
them also without special leave of the Court, it was held 
that tlje order appointing him did not give him power to 
serve such notice or to institute such suit without the 
special leave of the Court, and that as a receiver is not 
otherwise authorised to institute such suits without special 
leave of the Court the suit must be dismisvsed.^ In 
however, a subsee|uent case^ it was pointed out that the 
former was a suit for the determination of a tenancy of a 
[.ermanent character, and it was held that a receiver ap- 
pointed under an order in similar terms to the foregoing 
had power under that order to sue, to eject without obtain- 
ing special peimiission a monthly tenant whose tenancy was 
determinable by a notice to quit which had been duly 
served.® 

In order to avoid the necessity of frequent applica- 
tions to the Court for liberty to sue it has become customary 
to give to the receiver in the order hy which he is appointed 
general leave, but as the authority to sue conferred by 
the order of appointment is confined to such suits as are 
contemplated by the order,* and as doubt may arise whether 
the particular suit brought is within the terms of the 
authority it is customaiy, as above stated, to obtain special 
leave in each case. Proof of the appointment of the receiver 
and of leave to sue is generally given by the production of 
a certified copy of the respective orders. It seems to be 
established that the regularity, propriety or necessity of 
the appointment of a receiver is not t6 be questioned in a 
merely collateral action at least by parties or privies to 

* VrobomojJli Oupta w. ZfavU, I. go»% I. Tj. R., 18 Cal., 477 (189/.). 

L. R., 14 Cal., 323, 340, an (1887). ^ lb. 

*JFfuri Do$8 Kundu v, v Beach, §§ 660, 651. 
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the action in which the appointment was made. As to the 
rights of other parties in this respect there seems to be a 
difference of opinion. Probably, how^evei’, those who were 
entire strangers to tlie original proceeding should be al- 
lowed in a collateral action where their interest's are 
affected h}^ the appointment to attack the order on the 
ground that it was procured through fraud, collusion or 
deception practised on the Court, but for no other reason.* 
The rule in the Original Side of the Court taken from the 
practice of the English Court of (liancery is not to compel 
a party to a suit to give up to the receiver possession of 
property unless an order of Court to that effect had 
previously been made upon hiin.^ 

The general doctrine recognising a receiver as the 
officer of the Court is not to be understood as limiting or 
restricting bis rights in the management of a suit which 
he has once undertaken, and after entering uj)on a liti- 
gation he is regarded as being entitled to all tiie freedom 
of action of any other suitor, and the fact that he appeals 
from a decision wdiich is against him is not of itself 
evidence of bad faith or of inisinanageinent of his trust 
and may be a meritorious rather than a censurable act.^ 
Some conflict of authority exists whether, in the 
absence of special authority, a receiver may sue in his own 
name or in the name of the original party in whose favour 
tlie action accrued. In the first case a distinction must be 
diiuvn between the cases where, though the party suing 
may be a receiver, he has an independent cause of action 
entitling him to sue and to sue in his own name and 
in wdiich cases he does not really sue in his character of 
receiver. So a receiver wdio is holder of a bill of ex- 

* Beacli, 5§ 698, 702. • High, § 207 ; and as ta 

• Earn Lochnn Sircar v. i/lw, appeals by a Receiver ; Bcacb, 

10 \V. R., 430 (1888). § 716. 
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uhtinge may by the law merchant sue in his own name ; ‘ 
also when as bailee ho has a special property in the 
goods ; ^ or if he is possessed of cliatteLs and those 
chattels are unlawfully detained from him. So too after 
a tenant has attorned to the receiver and so created 
a tenancy between him and t4ie receiver, the latter 
may destrain upon the tenant in his own mime and 
on his own authority without leave obtained Irom tlie 
Court ; ^ and there may be other cases in which, liaving 
an independent cause of action, the fact that he is recei- 
ver does not disqualify him from suing.* In other cases, 
however, and where the receiver is suing in respect ot a 
cause of action wliicli has accrued to him in his represen- 
tativ(^ capacity from the party whose estate he holds, the 
prevalent rule appears to he that where the matter is not 
controlled by statute or order of Court the receiver 
•should sue not in his own name but in that of the 
parties whose estate he holds.^ But this view is stated® 


* Kv pat'U Harr in ^ *2 Oil. 1)., 
K<3ir, 18.5. 

» mils V. lieores, 31 W. U. 
{Kn^.h im 

* Kerr, ISl, Ihl casus: Wil' 
hinsou V. O itwjuilhar lSirk<u\ 6 II. 
L. B., 191 (1871). 

^ 111 re Hacker, *22 Q. B, IX, 185 ; 
ill Wilkinson v. Oantjadhar Sir- 
kar, supra, at p. 40], it was said ; 
“It may liappen that matters arise 
out of tlie receiver’s possession 
ivliieh are such as to render it 
necessary for him to sue personally 
in re^anl to thorn, such as it 
would be wroiii? for any of the 
parties thdmselves to sue, 
where tenants have attorned to him 
or he has lot property in his own 
name.*’ This was a suit for speci* 
fic performance of a contract of 
salo executed by the receiver in 


his own name and the receiver 
was admitted as co-plaiiititL 

» Beach, § 688; Hi«h, ^ *209; 
Wilkimoa v. tiantjadhar Sirkar, (i 
B. Ij. B., 186 (1871) : “ Now the ap- 
plication that the receiver should 
have leave to sue simply means 
this, that he should use the names 
of the owners of the property ami 
come into Court on ilieir behalf 
whether they consent to his doing 
so or not : ** ib, at p. 490 ; Itanx 
Lochan Sircar v. Hofjg, 10 W. K., 
439 (1808). Suit in receiver’s own 
name heljJ to be an error of form 
only, remediable in appeal, where 
no objection had been taken. Jug- 
gannath Perahad DuU v. Hogg, 12 
W, 11., 117 (1869). 

• Beach, §§ 683, 689 ; High, 
§§ 209, 210. 
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to be losing ground and has not always been adhered to 
either in America ^ or England,* and it has been held in 
the former country tliat a receiver by virtue of his ap- 
pointment is a qnasi-assignee invested with title to such 
an extent at least as will enable him to sue in his nfficiat 
character.® * 

Where the order appointing the receiver gives him 
power to sue in his own name or in the names of the parties 
to the suit, it might well beheld that such an onler merely 
entitles the receiver to sue in his own name in cases in 
which such action is proper and in all other cases to use 
the names of the parties. It has, however, been decided 
that the Court has authority under section 503 to confer on 
a receiver the power to sue in his own name, and that if 
the order appointing the receiver gives him liberty lie 
may do so in any case.* Where the receiver is permitted 
to sue ill the n.ames of the parties and does so, no action 
on their part is necessary.® A receiver of attached pro- 
perty may also sue. He does not represent the estate for 
all purposes. He would have none of the powers wliieli 
may be conferred under section 503 in respect of property 
belonging to the judgment-debtor not attached in the suit 
in which the order was made.® In the last-mentioned case 
a zemindary was attached in execution of certain decrees 


« Beach, §§ 688, 689 ; High, 
§§ 209, 210. 

• Kerr, 119, et ihi casas j ««« 
also Evffhjn v. Lmeia, 3 Haro, 472 ; 
Armslrong v. Armstrong^ D. R., 
12 15q., C14 ; Paterson v. Gas Light 

Coke Co,, 2 Ch. (1896>, 476. 

" Beach, § 689. 

^ W. R» Fink v. Maharaj liaha- 
chtr Singh, I. L. R., 25 Cal , 642 
(1898); S. a. 2 Cal., 469. “It 
is such a conyenieiKNs to suitors 
for the receiver to sue in his 
own name. Some of the parties 


Titay be dead ; and if the i‘eceiver 
is to use the name of the parties 
he would have to get the suit 
revived, but if he sues in his own 
name no such diflicultus arise,*’ 
ib ; per Cur,, 615, it is often a great 
saving of time, trouble and ex- 
pense, ih,, 646. In Fink v. Buldeo 
Dass, I. Ij. H., 26 Cal., 715, the 
receiver sued in his own name. 

• Drobomoyt Gupta v. DavU, 1. 
L. B., 14 Cal., 339 (1887). 

• SufUtaram v. Sankara, I. Lr.- 
R., 9 Mad., 334. 337 (1886). , 
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against the zemindar, and the plaintiff was appointed 
receiver with full powers under section 503 to manage the 
zeinindaiy. Before the appointment of the receiver the 
zemindar had expended certain sums at the defendants’ 
request to repair a tank for the irrigation of lands held by 
them in common with him. The suit was brought to 
recover the sums so expended. It was objected that the 
receiver could not maintain the suit on the ground that 
the sum sued for was neither the subject of a suit against 
the zemindar nor property attached in execution of a 
decree against him, but it was hehl that the receiver could 
maintain the suit- 

Tlie necessity for permission extends not merely to 
suits brought by but also to suits defended by the receiver. 
Whether a receiver shall be permitted to defend an action 
already pending against his principal is wholly discre- 
tionary with the Court. It is not proper for a receiver 
to defend actions brought against him without the sanction 
of the Court, and if ho does so and is unsuccessful lie ma^^ 
be disallowed his costs of action. But if lie defends an 
action brought against him successfully without putting 
the estate to the expense of an application to the Court 
which he might have made for his own benefit, he has the 
same right to be indemnified as if he had applied to the 
Court.® In a case where ejectment was brought against 
a receiver although without leave the (Jourt decided an 
enquiry whether it would be for the benefit of the parties 
interested, who were adults, that the receiver should defend 
the ejectment and charge the expenses in his accounts.® 

Persons interested in the estate? of a testator, not being 
the legal personal representatives of the testator, will not 
be allowed to sue persons possessed of assets belonging to 

Beach, §708. » Kerr, 192. * Anon . 6 Vcs., 287. 
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of fsiute. 
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tlie testator, unless it is satisfiictorily made out that there 
exist assets which might be recovered, and which, but for 
such suit, would probably be lost to the estjite. Such a 
suit may be supported where the relations between the 
legal personal representative and the debtor to the estate 
present a substantial impediment to the prosecution by the 
legal personal representative of a suit against the debtor to 
recover the assets of the testator, and where there is a 
strong probability of the loss of such assets unless such a 
suit be allowed. But where there is an administration 
suit already i)ending, the proper course to pursue is to 
obtain an order in the administration suit, directing either 
a suit to be brought in the name of the legal personal re- 
presentative, or appointing a receiver to sue ; and in this 
country the Courts might have the power to direct such 
receiver to sue in his own name.' A party to a cause does 
not by being appointed receiver thereby lose his privilege 
as a party to the cause and may aj)ply to the Court, as if 
he did not hold the office.’* 

The usual rule as regards applications in respect 
of the estate is that they should be made by the personas 
beneficially entitled and not by the receiver. The latter 
ought not to present a petition or originate any }>roceedings 
in the cause, but should, if application to the Court become 
necessary, apply to the party conducting the proceedings 
or probably to any other party in the suit at whose 
instance he may have been appointed to make the neces- 
sary application. If after he has done so no application 
be made and no proper means be taken to relieve the re- 
ceiver from his difficulty he may apply himself, and will 
be entitled to his costs.® It is, however, to be observed 


‘ Th(^ Oritnial Bank Corpora- • Kerr, 198, 199; Wilkinson v. 
tion V. Gohind Lall I. L. K., Gungadhar Sirkarf 6 B. L. R., 
10 Cal., 713. ‘ 487, 488 (1871) ; Beach, § 258. 

» Crisp V. Plaieli 2 Ph., 229. 
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that both in EnghinJ * and in this country receivers have 
originated proceedings in their own name without any 
observation liaving been made as to tlio impropriety ot' 
such a course. In fact, according to the author’s experience, 
the ^ne course has been followed as frequently as the 
other in applications made to the (Calcutta High Court, 

A receiver is entitled to be indemnified out of his (/) iiuionuiity. 
estate in respect of all costs, charges and expenses properly 
incurred by him in the discharge of his office or under the 
order of the Court. The compensation of a receiver is a 
charge upon tlie funds which may come into his liands.^ 

Upon the question whether receivers are personally liable 
for debts incurred by tliem in the discharge of their 
duties, where they order goods for the ])urposes of the 
estate, the inference is that they pledge their 
))ersonal credit looking for indemnity to the estate assets, 
and this inference will not be rebutted by tbe fact that 
they sign orders as receivers and managers.” ^ They are 
entitled to this indemnity even in priority to the claims of 
persons who have advanced money under an order making 
the repayment of such advance a first charge on all the 
assets* and to the costs of the action.^ When the Court 
gives a receiver authority to advance money for tlie benefit 
of the estate of which he is the receiver, it generally allows 
him interest at 5 per cent, on the sum which it authorises 
him to advance and gives him a charge on the assets for 
that sum and interest. If a receiver advances money 
without such previous authority he is only entitled to an 
indemnity out of the assets.® In a case where a receiver 

* Kerr.noa. ^ Sirap2) v. Bull [1895], 2 CIi., 1. 

’’ lieacli, § 771 ; Kerr, 211. * Batten v. Wedgwood Coal Co., 

• Bw't V. Bull [1895], 1 Q. B., 28 C'h. B., 317 ; and see Morrmn 

270; Ex parte Izard, 23 Ch. D,, v. Morrison, 7 D. JM. & G,, 215. 

75, 79 ; and see 5i ouA:« [1894], 2 2 >arte Izard, 23 Ch. 1)., 

Ch.,COO 80. 
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has paid sums out of his own pocket in satisfaction of 
legacies he will bo reimbursed.^ A receiver may be 
entitled to allowances beyond his salary for any extra- 
ordinary trouble or expense he may have been put to in 
the performance of his duties or in bringing actions, or 
defending legal proceedings which have been brought 
against him, and is entitled to an indemnity in respect of 
such monies.^ So where an adverse application had been 
made against a receiver by a party to the cause, wliich 
was refused with costs, the apiilicant being wholly unable 
to pay those costs, it was held that the receiver was 
entitled to 1)3 indemnified and have his costs as between 
attorney and client out of the fund in hand.*^ So also 
where a receiver defended an action and the defence was 
completely successful the extra expenses w^ere allowed, 
although the i-eceiver had acted without the leave of the 
Court.'* When the Court has taken possession of an 
estate by a manager or consignee it will, as against all 
parties for whose benefit the possession has been hold, 
refuse to permit its oflicers to bo discharged until tlie 
amount due to them has been paid.^ 

The Court may grant to the receiver such fee or 
commission on the rents and profits of the property by way 
of remuneration as the Court thinks fit.® The receiver's 
allowance is either a percentage upon his receipts, or a 
gross sum by way of salary. In all cases in which it 
shall he referred to the Master to enquirie and report who 
is a fit and proper person to be the receiver^ of any estate 

* Palmer v. Wright, ip Beav., • Moran Mitlu 

2. m 2 Cal.. 69 (1876). 

» Kerr, 213. « Civ. Pr. Code, 8. 603, rl. [d), 

* Courand v. Hanmer, 9 Beav., » No person shall be ineligible 

3, even though as in this case it for the office of receiver merely 

belongerl to incumbrancers. because he is an officer of the 

* Bristom v. Needkam, 2 ‘Ph., High Court, Act XXVIII of 1866^ 
190 ; and m generally Kerr, 213. s. 12. 
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and property the Master shall also eiujuire and report 
what will be a proper commission or salary to be allowed.^ 
The amount which will be allowed is what is reasonable 
having regard to the difficulties or facilities of collection 
and management and the other circumstances of the 
(jistate. When a commission is allowed it is generally at the 
rate of 5 per cent , though the rate in the case of a very 
large estate has by arrangement with the receiver been 
fixed as low as one per cent, on the value of the estate 
coining into his hands provided that the remuneration wa»s 
not less than a particular sum.® 

A receiver may be appointed with his consent to 
act without salary. If a trustee or party interested ask 
leave to propose himself as receiver, he will be usually 
required to act without salary, unless by consent.® 

A receiver is entitled to his costs, ciiarges and 
expenses properly incurred in the discharge of his duties.* 
The question whether these include the assistance of a 
Karkun depends (if the terms of the order appointing 
him are silent upon the subject) upon the nature of the 
estate and must be determined in each case with reference 
to its own circumstances. No general rule can be laid 
down ; but whether he be allowed a Kavkiin or not, the 
receiver must himself perform the proper duties appertain- 
ing to his office. These he cannot delegate.® 

* Rule 19. (Orifirinal Hide). necessary and proper for the efti- 

• In the goods of Luchminarain cieiit rnaiiagenieiit of the estate. 

Bogla, Cal.H.C. ,20th March, 190L : * Kerr, 215 ; but there is no 

it liras further ordered that the inl!c?cible rule as regards trustees, 
receiver was at liberty to charge Be BigneU (1892), 1 Ch., 59. 

to the estate the cost of such per- ♦ halaji Narayan PavarUhan v. 
aonal establishment as he might Bamchandra Oomnd Kanade, I. L. 
consider necoi^ry and that lie K., 19 Bom., 080, 662 (1891) ; or in 
be at liberty to appoint such extraordinary services which have 
person or persons as his agent or been sanctioned by the Court, 
agents at Rangoon, MahdaJay and •Kerr, 211. 

Churu, as he might consider * i9a/c(/i v« Ramo/mndm, supiu. 
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A receiver iniiy bo entitled to allowances beyond his 
salary for any extraordinary trouble or expense he may 
have been put to in the performance of his duties. 
But if any extraordinary expenses have been incurred 
by the receiver, allowances for them will not be in general 
sanctioned unless they have been incurred with the ap- 
}>robatioii of the Court or unless the estate has been bene- 
fited thereby,^ Even where the receiver has consented 
to act without a salary he will be entitled to be paid 
for services which have proved beneficial to the estate, 
and which it was no part of his duty as receiver and 
manager to perform, working in the business as a 

mechanic.^ 

The payment of a receiver is not dependent on the 
sufficiency of the estate to bear all the costs. He is 
entitled to bo jiaid without regard to the sutticioncy of the 
estate to meet the claims upon it. The receiver is entitled 
to be [»aid next after the costs of realizing the estate. Ho 
is the officer of the Court, and the Court is bound to see 
that he is [»aid.* 

A receiver has a lion on the estate for his claims 
and allowances.* 

In Bertrand v. Daoies^ the Master of the liolls sum- 
marized the results of the cases as to the receiver’s or 
manager’s lien thus : — 

“ The three following propositions may, I think, be 
decided from the above-mentioned cases. 

“ In tlie first place, that a lien on the estate exists for 
the costs of management where the management has been 

» Ken*. 213-214. (1S95), Kerr, 260. 

• Harris v. Sleep (IS97), 2 Oli., 80. * 31 Deav., 420, 435, 436, cited in 

■ Uailen v. Wedgwood Coal Moran v. Mittu Mibee, I. L», K., 

Iron Co,, 28 Ch. D.. 317, 323, 324. 2 Cal., 70 (1876) ; and Frem Lall 

^ Prem Lall Mulliek v. Sumbhog Mullick v. Sumbhoo Nath Roy, 
HiUh Roy, 1. li, R., 22 Oal., 9J0 supra. 
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conducted by a person authorized to do so by tbc owner 
of the property. 

‘‘In the second place, that though there be no ex- 
press appointment of the manager, yet, if the ])erson 
intoircsted in the estate know that he is performing the 
duties and do not interfere, then tlioy must be presumed 
to have acquiesced in his continuance in that office, and 
they cannot dispute his claim to a lien on the estate for 
the expenditure, which, b}' their tacit acquiescence, they 
have encouraged him to make. 

“ In the third place, where a receiver or manager is 
appointed by the Court, in a suit properly constituted 
such manager is to be considered as appointed on behalf 
of all persons interested in the property, and ho is entitled 
to his ordinary commission and allowance, and also to a 
lien on the estate as against all persons interested in it 
for the balance, whatever it may be, that shall be found 
to be due to him on taking his accounts.’^ ^ 

The Court will not compel a receiver, who has bc^en 
discharged, to make over the property in his possession 
until his lien has been satisfied or provided for by a 
sufficient indemnitj".^ 

Ill the undermentioned case the attorneys for the 
plaintiff claimed a lien on the amount in the hands of the 
receiver of the Court to the credit of tJio plaintiff in a 
partition suit for the costs of the suit which had been 
secured by the deposit with the attorneys of the tit.le-dee<l 
of the plaintiff’s family dwelling house which formed 
a portion of the property sold by the receiver under 
the decree in the suit. Held in hi application by the 

• Sfe also Fraser v. Burgess, • Prem Lall MuUiek v. Sumbhoo 
13 Moo. P. C., 814, .346 ; Batten v. Nath Bog, T. L. R., 22 Oal , 960, 
WedgtBOod Coal and Iron Co,, 28 979(1893). 

Cli. D., 317, 324. 
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attorneys for payment to them of such costs, that the lien 
could not be given effect to in summary proceedings of 
of this nature, but should form the subject of a regular 
suit. Except in such a suit it is not the practice of the 
Court to make any order for payment of costs betwjpen 
an attorney and his client.^ 

Duties and § 29. A receiver dulv appointed is strictlv araenabfe 

liabilities of . , t i ^ i i 

receiver. lor tho proper discharge of the trust confided to him.* 

(. 1 ) ArnenuHi- • A receiver is only amenable for his acts and account- 
it} to C ourt, Court which appoints him.® 

His amenability to the Court appointing him ari.ses 
from his being its officer and consequently continues until 
* he is finally discharged by the act of tho (;Ourt. So it has 
})een held that a compromise and dismissal of the suit 
does not discharge his accountability to the Court. Only 
the Court which appointed him can divest him of tlie 
trust which is imposed on him. Out of this rule as to the 
receiver’s amenability to the Court which appointed him 
has grown the practice, to which reference has been already 
made,* of requiring all persons desiring to enforce claims 
• asainst the receiver first to obtain the leave of the Court.^ 

{h) Duty of X receiver’s first duty is to obey the orders of tho 
Court appointing him. If he does not, he may be depriv- 
ed of his office by proceeding of contempt for disobedience. 
A receiver should follow the line of duty marked out by 
the decree or order, and if loss result from a departure 
" therefrom, ho will be required to bear it. The fact that 

the departure is made under the advice of counsel will 
relieve him from the imputation of mala fides, but not 
from liability.® Wheiis the order appointing him is silent 

» Mahommed Zohuruddem v. BycamUmth Paul Chovodry^ 2 
MahomMl NooroodmUt I. L. Il„ Ttiyl. & Bell, 192, 193. 

21 Cal., 85 (1893). ^ v. pp. 86 

« Boach, § 293. c * Beach, § 293. 

* Buddinath Paul Chowdry v. ® §29K 
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upon a particular point or is not clear, it is both his 
right and duty to apply to the Court for necessary in- 
structions.* 

A receiver is not liable for acts done under an order 
of Court. So it has been been held that no action can 
be maintained against a receiver for rents collected 
in pursuance of the order by which he was appointed 
notwithstanding the fact that the order was afterwards 
reversed on appeal. In the same way after a receiver 
has complied with an order to distribute the funds of an 
estate among the creditors who proved their claims he 
will be protected against the actions of other creditors 
for their claims or demands.^ 

A receiver should be entirely impartial. Ho is not 
appointed for the benefit merely of the party on whose 
application the appointment is made, but ecpially for the 
benefit of all persons who may establish rights in the case. 
He must not collude with any one or prefer one set of 
interests to another.® The receiver ought not to interfere 
in any litigation between the parties. If he docs so, he 
will not be allowed the costs of a motion for such a 
purpose. It is the duty of a receiver to receive the rents 
and collect the monies without raising any controverted 
(jnestion between the parties,* 

Many of the receiver’s duties have been alluded to 
in dealing with his rights and powers. So his right to 
take possession implies also a duty to do so, And when he 
has done so, he should keep control over the property which 
he has reduced into possession. If he puts the property 
but of his control so that other persons are able to 
deal with’ it, he guarantees the solvency of these persons 

* V. p. 208. §304. 

* Holcovabe y. Johnson^ 27 Minn, • Beach, § 296. 

;i53 (Amer.): Keme v^ 66 * Comyn v, SniUh^ 1 Hog., 81 ; 

Incit, .343 (Amer.) cited in Bpoch, cited in Kerr, 198. 


(f) No liability 
in respect of 
acts done 
under order. 


(tl) ln>}>artia* 
lity. 


{f ) Duties gen- 
erally. 
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ami becomes answerable for any loss which may ensue. ^ 
It is his duty to preserve and protect the property in his 
possession to the best of his ability.^ A receiver however 
is not expected any more than a trustee or executor to 
take more care of the property entrusted to him th?ai he 
would of his own.® So if he deposits the monies for safe 
custody with a banker in good credit to be placed to his 
account in the cliaracter of receiver he will not be 
answerable for the tailure of the banker.^ 

(/) A. receiver is however responsible for any loss occa- 

sioned to the estate from his wilful default or irross 
negligence.^ So if he places the monies received by him 
in wliat he knows to be improper hands he will have to 
answer the loss out of his own pocket.^ As regards 
mistake it was said by Lord Cottenham respecting a 
receiver : “ If one even innocently pays money to other 
persons whom ho supposes to bo entitled in right of the 
parties in a cause, but who prove not to be so entitled, he 
will be responsible to such parties, inasmuch as in making 
such payments he departs from the strict line of his duty 
and is therefore liable for any error he may commit.”^ 
The receiver is responsible for all properties which came 
into his custody or management and he is responsible not 
only for actual monies received by him but for those 
which might have been received by him but for his wilful 
neglect or default.® 

In a case where a receiver had paid monies to the 
plaintiffs solicitor, with directions to pay them into Court 


* V. arUff, 

» lieudi, 298. 

* Kerr, 202. 

* Knifjht V. Lord Plymouth, 
:i Atk., 480, otherwise if he mixes 
the monies with his own. Wren v. 
Kirlon, 11 Ves., 381 ; High, §‘274. 

* Civil Procedure Code, § 503, 


cl. [h ) ; Korr, 202. 

• Knhjht V. Lord Plymouth, 
supra. ^ 

^ mean V. O'Ferrall, West, H. 
L., 593, 610, cited in Beach, § 302. 

® Coomar Sattya Sankar Ohosal 

V. Panfie Golapmonee Dehee, 6 C. 

W. N., 223, (1900). 
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which had not been done, the receiver was held liable 
for the loss, there being no sufficient evidence to show that 
the receiver had authority from the plaintiff to pay the 
monies to the solicitor.^ And where a receiver who has 
been -appointed by w^ay of equitable exocntion pays the 
solicitor instead of the judgment-debtor, he is liable if 
the money never comes to the creditor’s hands.® It being 
well settled that the receiver is the officer of the Court 
who holds possession of the property in controversy for 
the benefit of all parties interested and not for the }daintiff 
at whose instance he was appointed, it follows that the 
plaintiff should not be held responsible for losses which 
result from his wrongful acts or negligence, there being no 
participation therein or fraud on tlie part of the plaintifl; 
The responsibility for such losses rests upon the receiver 
and his sureties.® The immediate and direct responsibility 
of the receiver to the Court does not, however, relieve him 
from liabilities which he may incur towards third parties, and 
these liabilities are generally recognised and enforced by the 
same Court which has appointed him. And when a party 
to the cause who is interested in the funds in the receiver’s 
hands, ascertains that the receiver has made improper pay- 
ments or has misapplied the funds, or any portion of them, 
he may apply to the Court for relief at any stage of the 
cause, and it is not necessary that he should wait until the 
receiver passes his accounts and then have the improper 
payments disallowed.^ The extent of a receiver’s liability 
for the miscarriage; or fault of another is dependent in a 
large degree upon whether the loss occurred through the 
receiver’s own negligence or default. In cases of loss 

» Vel/osae v. Crawahay, 4 Ii. J., • Beach, § 303. 

Ch. N. S., 32. ^ JDa Wiritonv, Mayor of Brecon^ 

• Ind Coopa ds Co, v. Kidd^ 63 28 Beav., 200 ; High, § 269. 

L. J. Q. B., 726, 

W,R 


17 
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{ij) Ivifiliility 
covenants. 


occurring by reason of his own negligence or misfeasance 
the receiver will bo held liable. AVhere, however, he has 
acted with undue caution and for what he deemed the best 
interests of the estate and a loss occurs without fault of 
his own, he will not ordinarily be required to niake^ good 
such loss.‘ So where a receiver collected a large sum of 
money due the estate and, deeming it unsafe to send 
the amount in specie, he purchased bills of exchange of 
a tradesman then in good credit, but who soon afterwards 
failed, the receiver having had no knowledge of liis 
failing circumstances, it \va.s held that ho was not per- 
sonally liable for the loss.® So also when a loss occurs 
through the fraud or misconduct of an attorney, as hy 
his misappropriation of funds collected for the receiver, 
if the latter used due and reasonable care in selecting 
such attorney, he will not bo charged with the loss.® A 
receiver may be ordered personally to |)ay costs incurred 
by reason of his misconduct or neglect in the discharge 
of his duties.* A person who having assumed to himself 
impi'operly the character, neglects tlie duties of a receiver 
wliilst the parties interested consider Jiiin to be acting 
as receiver makes liimself responsible for any of the pro- 
l>erty wliieh is lost through lus neglect.® The liability of 
a receiver to the Court appointing him docs not torminate 
until liis discharge.^' . 

It has been held in America that if the receiver 
in the course of his duty enters into a coveiijint or exe- 
cutes an instrument by virtue of his office as receiver, he 
cannot be held personally liable upon it, ar i the remedy 

‘High, §275. ^ Kerr, 206. 

* Knight v. Lord Plymouth, 3 » Wood v. Wood, 4 Russ,, 568 1 

Atk., 4K0, mpru. Wicltms v. Townsend, 1 R. & Miy 

• Powers V. LonghrUlge, 38 N, .361, 

J. Ec|.,396(An)er.),cittMlinHigh, • High, § 278. 

§275:Beach, §318. 
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upon such covonmit iniist he sought against tlie estate of 
which he is receiver.^ 

In all applications for })ayment of money hy a re(*eiv- (A) T?iformn. 

*'*••/* • tioiitobejjiven 

er, the latter ought to appear and give information to the to Court. 

CourC about funds in his hands and whether there are any 

att.'vdiinents or claims on the saino.^ 

The Code provides that every receiver shall pass P) Liability to 
his accounts at such periods and in such form as the 
Court directs and pay the balance due from him thertHui 
as the Court directs.® The llules and Orders prescribe 
that tb(^ Court Receiver is to account half yearly and io 
])ay balances into Court and the Master is required to 
report any default of the officer in these respects.* Otlier 
receivers are reijuired to pass their accounts on oath once 
in every year, but instead of the annual j)eri<)ds longer or 
shorter periods may be fixed at the Muster’s discretion. 

The days upon which the balances are to be paid into 
.Court are fixed, and if there be default on the part of 
the receiver the latter's commission or salary may be 
disallovvod, and the receiver charged interest at (> per cent, 
upon the balances neglected to be paid by him during 
the time the same sliall appear to have remained in liis 
hands, and the Master is required to report on the first 
day of the second and fourth terms in eacli year which 
of the receivers have not duly passed their accounts or 
jiaid in their balances.** A receiver should ])ersonally or 


' High, §372; Jieach, §3KS; but 
8ce anUt P» 219. 

^ Chaitan Charun RlHllwk v. 
Oocool Chandra MulUck^ 1 C. \V. 
N., 303 (1897). 

• Oiv. Pro. Code, § 503, els. (/), 

io). 

• Koles q.u(l Orders 19. 

• /6.i 20; Kerr, SSJO ; although 
a ret elver is only bo viiid to pass 
bis accounts at the periods apr 


pointed be may ufc any time apply 
to the Court to pay in monies in 
bis bands : Kerr, 233. It is no 
excuse t^.say that tbo circuinstan- 
res of the estjite made it necessary 
to keep large sums in hand where 
there has been a direction to pay 
in ; Hiiiks v. Uickit, 3 Atk.,274 ; us 
to the consequences of default and 
putting recognisanceih suit against 
inireties, ^ Kerr, 224, 23^^^ 



260 


IlIGHTS AND DUTIES OF A llECEIVEU. 


by a subordinate keep correct and accurate accounts of 
the receipts from and expenditure upon the estate, obtain- 
ing vouchers for all, other than petty, sums paid.^ It 
is of great importance that a receiver sliould iile his 
accounts v;ith regularity and j)roniptitude.® 

The procedure upon rendering and passing accounts 
in the High Court is as follows : — 

When the receiver’s half-yearly account is ready and 
signed he gives notice to the parties that the account 
is ready and that they may inspect before filing. A date 
is mentioned in the notice as the date of filing. 

Upon the account being filed in Court with vouchers 
in support of the amount, one of the Assistant liegisti ars 
goes through the account, and if it is found in order 
it is set down on a Saturday before a Judge in Chambers 
for the purpose of being jiassed. If any })arty objects to 
the account or any part of it lie files bis objections and 
the objections are brought on and disposed of at the time 
fixed for passing of the account. 

Voouittr Sdth/a The question of exceptions to the receiver’s accounts, 
\\ 'nonJ and the liability of receivers was fully discussed in the 
case undermentioned^ in which the Court (Sale, J.) 
said ; — 

“ The question now is whether these exceptions dis- 
close any real or just ground for refusing to pass the 
accounts which the receivers have filed, I propose to 
deal with the exceptions to the accounts filed by both 
receivers at one and the same time, as what I have to 
say will apply to both sets of exceptions equally. 

‘ Balaji Narayan Pamrdhan v. C. J., Cor, Trevleyan, J., 2^ 
Jiamchandra Oovinil Kanade^ I. L. March 1887. 

R., 19 Bum., 660, 602 (1894). • Coomar Satiya Sankar Ohoml 

® Gonesh Ghunder Doss v, Troy- v. Borne Oolapmonee Dehee, 5- 
luckonath Biswas ; Be C, T, Davis, 0. W, N., 223 (1900). 

Suit 294 of 1881, Cal. H. C., O. O. 
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“ There is first a general ground of exception taken 
to these accounts and that is that they do not cover the 
whole extent of the liability or accountability of the 
receivers, inasmuch as they do not include the mofussil 
accguiits of the estate. It seems to me this is not, strictly 
speaking, a matter of exception to the accounts filed. 
The only question which properly arises on an application 
by a receiver, to pass his accounts is as to the items of 
that particular account and involves the empiiry whether 
all his collections, made on behalf of the property of 
which he is the receiver, are duty entered in the ac- 
counts, and next whether all his disbursements are 
])ayments properly made in respect of the estate of which 
he is the receiver. These are the only matters which can 
be (•onvenieiitly dealt with on an application to j)ass 
accounts. But it by no means follows that a receiver’s 
liability is to be restricted to matters shown upon his 
accounts. If there is any liability attaching to the 
receiver other than that which appears on the face of the 
accounts, the [n-oper course is to sue the receiver for the 
purpose of establishing that liability. It is impossible on 
an application to pass a receiver’s accounts to go into 
serious questions with regard to his liability and responsi- 
bility, which are reallj^^ not dependent upon the accounts 
filed by him, but arise independently of his accounts. 
Questions of this sort can only be satisfactorily dealt 
with by suit. There is, moreover, but little doubt as 
regards the ([uestioii what the liability of a receiver 
really is. That liability is defined in section 503, Civil 
Procedure Code, and is also explained by Farran, J,, 
in Bal&ji Narain Pavardhan v. Ram Chandwi Govind 
Kanaden^ The receiver is responsible for all properties 


I. L. B., 19 Boiii.,*e6a (IS94). 
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which came into^ bis custody or management, and he is 
responsible not only for actual sums received by him, 
but for those which might have been received by him but 
tor his wilful neglect and default. It is unusual and 
improper to raise questions with regard to the souncjness 
or j)rudence of the S3^stem of management adopted hy a 
receiver or to seek to charge him for wilful default or 
negligence on an application by him to pass his accounts, 
'riieso are not matters which can be disposed of in the 
shape of exceptions to accounts. A{)pl} ii)g these tests to 
the several exceptions which have been liled to the 
accounts submitted by the receivers, it ap[)ears that not a. 
single one of these excerptions can be supported as a proper 
exception to these accounts. In not one of tin in is the 
objection taken that the receiver has received any sum 
which he has not properly credited, nor is there a single 
exception which charges that any ])ayment or disburse- 
ment appearing in the uceoimts either has not been made 
by him as a fact, or, if made, was not made for the pur- 
poses of the estate. If any such questions luul been 
raised by the exceptions, and it appeared there was sub- 
stance in the dispute, it might have been necessary to 
refer such dispute or disputes for enquiry. But after a 
long hearing and careful examination oi’ the matters raised 
by these exceptions, all I need say is that there does not 
appear to be one which has either been established or 
which would justify a reference for further enquiry. In 
substance the exceptions consist of objections more or 
less specific to the mode of management adopted hy 
the receivers. Certain of them allege misconduct of ' 
the receivers in respect of the estate property as Regards 
alleged improper compromises of claims or suits; 
other class of exceptions complain that receivers haye 
sanctioned methods on the part of the naihs or other v 
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employes of the estate which uro not ’justifiable. It is 
said also that instalment boinis have been improperly 
taken by the naibs for a consideration with the object of 
giving time to the debtors to pay their <lebts, and also that 
nuz^urs have been received by various employes of the 
estate and have not been credited. It is suggested in 
respect of all these matters that the inamigoment by the 
receivers has been at fault and has caused loss to the 
estate. I do not understatul it to bo suggested that the 
receiver is personally responsible in respect of bribes 
which the employes of the estate have received. But 
I am asked that an enquiry should be directed on these 
allegations for the purpose of establishing the fact that 
the management by the receivers has not been bene- 
ficial to the estate. All I need say is that there is nothing 
in the evidence to show, that the receivers are in any 
sense personally res{)onsiblo for the malpractices of the 
servants of the estate whicli are complained of, and even 
if ix prima facie ciisG oi responsibility on the part of the 
receivers had been made out, it seems to me that an 
enquiry of this sort would be foreign to the purposes and 
scope of the present application.'* 

‘‘I tbink, therefore, all these exceptions must be dis- 
allowed, but I should like to make some observations 
upon a matter which rises only incidentally upon these 
exceptions, but has been made the subject of consider- 
able argument, and that is the objection to the effect, 
that the accounts filed by the receivers are improperly 
confined to sums that have come into their own hands and 
their dealings therewith.” * 

‘‘ It is lirged that in these accounts of the i-eceivors 
there is ho account included of the mofussil collections ^ 
hiade by the employes of the estutCj and it is contended that 
a receiver’s accountability extends to all these collectious 
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whether they can^e to the receiver’s hands or not. My 
difficulty in respect of this argument is that I do not 
see how a question of that sort can be determined upon 
an application to pass accounts. It might have been 
necessary to adopt one or other of the following courses : 
to postpone the passing of these accounts until the 
question of the receiver’s liability has been established 
by suit, or to pass the accounts reserving the right of the 
parties to establish any claim they may make against the 
receivers in a suit properly framed for the purpose.'’ 

“ I do not think it necessary to take either of these 
courses. No suit has been instituted in respect of this 
matter, although the parties have had months to consider 
what they are j>leased to call their discoveries, and in the 
next place, before I can take either of these coursCvS, I 
must see if any real prima facie ground of accountability 
was made out against the receivers in respect of this 
matter. It seems to me that the evidence now adduced 
tmtirely contradicts the alleged accountability. It is 
quite clear that the receivers from the first disclaimed all 
responsibility in respect of sums other than those directly 
remitted to them from the inofussil. That position was 
taken by the receivers from the very first, and there can 
be no stronger evidence of this fact than this, that from 
187S, twenty-two years ago, accounts of the receivers 
filed in this Court have been confined to sums actually 
received by them, and tins has been done with the approval 
and sanction of the parties and of the Court.” 

“ The receivers have not included in their accounts the 
mofussil collections by^the servants of the estate, and for 
this very good reason that the parties objected to the 
receivers having any control over the mofussil collections. 
From time to time one receiver after another has pointed 
out the difficulty which arises in respect of the management 
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of the estate by reason of all mofnssll collections not 
being permitted to come to their hands, and on one 
occasion an application was made on the part of the then 
receiver that he ought to ho allowed out of some large 
funcls then available to form a reserve fund for paying 
Government revenue, and it was pointed out that if that 
was done it would enable the receiver to undertake the 
responsibility of paying Government revenue and of 
making all inofussil collections. I:>iit as usual, in the 
history of this suit, when any course has been suggested 
by the receiver for the benefit of the parties it is strongly 
objected to by them. Tiiey prelerred the old system 
that the receiver should have no control over the naibs^ 
that the naihs should make all local collections and 
disbursements including the payment of Government 
revenue, and how, on the face of this, the present 
applicant and his su[)porters can urge that the receiver 
is responsible for the acts of the naibs 1 fail to 
understand. The receiver can only be responsible for 
inofussil collections if he is in a position to exorcise 
control over them. But here the parties insist upon the 
accountability of tbe receivers and at the same time 
object to put them in a position to exercise effective 
<iontrol.”^ * * ^ * 

Under these circumstances it seems to me that the 
applicant has failed to show that prima facie ground 
exists for supposing tliat the receivers are liable for any 
tiling except that which appears in their accounts. I 
express no opinion whether this finding will affect in any 
way any issue which the parties iftay seek to raise by 
suit as* to any larger accountability on tbe part of the 
receiver. 

* Coomar Sattya Sankar Ohoml C..W. N., pp. 227-- 230. 

-V. jtanee Qolapmonee 5 
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I must disailovv all the exce[>tions, and 1 pass the 
accounts filed and direct that the applicants who filed 
exceptions do bear and pay their costs and pay the recei- 
ver’s costs. The receivers will be entitled to their costs 
as between attorney and c.lient.” • 

Tlie Court gave the receiver liberty to pay the 
costs sanctioned and debit the same to the shares of the 
parties who bad filed exceptions. 

A Court having appointed a receiver in a suit, has 
authority, in<5idental to its jurisdiction, to onler him to 
account, although the suit may be no longer pending. 
The estate is in its Jiands, and the receiver is its officer, 
and the dismissal of the suit by an Appellate Court doCvS 
not alter that £;tate of things. The Original Court in 
such a case may permit parties interested to intervene on 
questions as to the accounts, and may deal with costs and 
other matters.^ 

In a suit, by ii plaintiff interested in the estate, wholly 
based on the alleged illegality of its transfer, by the 
executors named in the will of a Hindu, to the Ad- 
ministrator-General (Act II of 1874, section 81), decrees 
were made by the High Court, Original and Appellate, 
in the plaintifFs favour. The Judicial Committee, how- 
ever, held the transfer legal ; and the suit, brought 
against the Administrator-General and the executors as 
co-defe nil ants, was dismissed. Ileld^ on the plaintiff’s 
petition for such modification of the order dismissing the 
suit as would maintain what had been ordered below 

• Coomar Sattya Sankar ^^Ghosal counts and pay over the balance 

V. Riinee Oolax>monee Dehee, 5 although the action has been dia- 
C. W. N., 231. missed. PiU v. Bonntir^ 5 8iin., 

• Administrator-Omeral of 577, or the proceedings have been 
Jhngal v* Preni Lall MulUck^ I. L. ordered to be stayed. Paint ftr v, 
R„ 22 Cal., lOll (1895), A receiver Carew, Kay, App. 3644 ; Kerr^ 
may bo ordered to pass his ac- ^ 225. 
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relating to the accounts, thereby enabliitg the High Court 
to bring mutters in dispute to an end, that there were no 
grounds for the amendment. Tlieir Lordships’ opinion 
was that the High Court would not be deprived of any 
jurisdiction in that respect by the dismissal of the suit. 
If it should be necessary to the carrying out of the 
transfer that the Administrator-General should take pro- 
ceedings, he could do so. To make orders upon the 
Court’s receiver was within its powers ; and either the 
receiver or the executors could bo called to further account 
without the petitioner being met by the defence of |)rior 
adjudication of the matter (section 13 of the Code of Civil 
Procedure).^ During the course of the judgment their 
Lordships observed as follows : — 

‘‘ As to the first of these reasons, although a receiver 
has been appointed, who now holds and administers the 
estate of the testator, he is morolv the officer of the Court, 
and the estate must, for all legal purposes, be regarded as 
being in manihns eurioe* It appears to their Lordships to 
be extravfigant to suggest that the Court has not ampler 
jurisdiction, without the aid of a pending process, to 
recjuire accounts from their own officer, to permit parties 
interested to intervene in the examination of these 
accounts, to make just allowances to their officer for his 
ndministjration, and to deal with all questions of costs con- 
nected with the investigation of his accounts as between 
him and any parties interested who may be allowed to 
appear and take part in it.”^ 

The same remedies appear to be available against 
a receiver after he has been discharged.® So where a 
receivei' who had been discharged had not paid Jiis 
balance be was ordered to pay in the same and also the 
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amount allowed liis salary together with interest on 
both suiUvS at 5 per cent, from the day appointed and to 
}niy the costs of the application.^ 

AVhere the receivers’ einploj^es to whom the manage- 
ment had been imj)roperly delegated had misappro- 
priated funds, a reference was made to take an account 
of the receivership charging the receiver with all sums 
actually received hy him, or which, but for his wilful 
default, he ought to liave received, on the best basis 
wliich, under the circumstances, he can ailopt.* 

As to the rights and duties of receivers of attached 
]iroperty- see fiirtluM' § 26 of Chapter IV. 

‘ Ramchamlra Ooisind Kancule, I. 

^ lialaji Karnyan Paintrclhan v. 1j, H., 19 Boni., C60, (KvI (1894). 
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Eemoa^al of EKciavEii and Discharge of Ueceiveu 
AND Sureties. 

§ 30. Juris<liction to remove (/>) upon the ii])pHe{ilioi’i of 

and discharge receiver. the parties. 

§ 31, Removal of receiver — § 32. Final discharge of 

(u) upon liis own appliea- receiver. 

tioii, § 33. Discharge of sureties. 

§ 30. Tlie power to terminate flows naturally anil as a .jurisJii ti.r* 
necessary scqueiu’e from tlie power to create. Tlie power 
of the Court to remove or discharge a receiver wliom it 
ha^ appointed may he exercised at any stage of the litiga- 
tion. It is a necessary adjunct of tins power of appoint- 
ment and is exercised as an incident to, or consequence 
of, that power ; the authority to call such officer into 
being necessarily implying the authority to terminate his 
functions when their exercise i.s no longer necessary, or 
to remove the incumbent for an abuse of those functions 
or for other cause shown, and the cases upon this branch 
of the subject will resolve themselves into two classes, 
m., cases of removal or substitution for cau.se, and cases of 
final discharge because of the necessity of the appoint- 
ment having ceased to exist. ^ 

A distinction indicated by the terms themselve.s i.s 
to be drawn between the removal and the di.schargo of 
a receiver. The discharge of the receiver is, in general, 

High, §§ 820, 826. 
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the termination of tlie receivership, while the removal 
of the receiver upon his own motion or for cause, and 
the substitution of another person or persons in his 
stead, is a proceeding not inconsistent with the con- 
tinuance of the receivership. The rules of law, liow- 
ever, which regulate the removal of a receiver are, pi 
general, applicable to the case of his discharge. A re- 
ceiver is removed when it is made to appear that the 
interests of the |)arties concerned require it, and a receiver 
is discharged when the objects sought to be obtained by his 
appointment have been accom}>lislied. In tlie one case the 
])roperty in litigation continues in the possession of the 
Courl, subject to the final decree, while in the other case 
it passes pursuant to the decree to the party entitled. 
The power of removal being incident to the power of 
appointment, the (Jourt whose officer the receiver is, may, 
in a proper ease, direct his removal, and may impose such 
conditions in connection therewith as scorn just. The 
Court is not limited in respect of time in the matter of 
the removal of the receiver, but may act thereon wlien- 
ever it seems proper and at any s?tage of the litigation. 

As regards the power of tlie (’ourt to remove a re- 
ceiver for cause and to substitute anoth(?r in his stead, 
it is to bo observed that the exercise of the power is 
regarded as a matter prop(M*ly vesting in the sound dis- 
cretion of the (yourt, and hence to be governed by the 
circumstances of the jiarticular case. It is difficult there- 
fore to frame any definite rules susceptible of general 
application, and the power of removal for cause is referred 
to the broad and undefiifed region of the discretipnaryjuris- 
diction of (Courts of Equity.^ The removal of a receiver 
and the appointment of another in his stead does not 


High. § 821; Beach, § 776. 
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have the effect of invalidating claims {(gainst the former 
receivership, since the management of the estate is one 
and the same, though it becomes necessary to change the 
receiver.^ All proceedings which directly affect the 
reccuvership ought regularly to be commenced in the 
same suit and before the same Court in which the appoint- 
ment of the receiver was made. Accordingly a proceeding 
to remove or suspend a receiver must ho commenced by 
motion in the suit in which he was appointed. It was 
the early rule iu equity that the application for the re- 
moval of the receiver could he made only to the (lonrfc by 
which he had been appointed and whose officer he was."* 

If a ])erson has any reasons to urge why a receiver 
should ho discharged or put out of ])OSsession, application 
must be made to the Court in which the suit is filed and 
in which the receiver has been ajjpointed,^ 

The application to remove or discharge a receiver is 
ordinarily made upon motion in the cause in which he was 
appointed on notic.o to all parties and the receiver, or the 
direction for the discharge may be given in the decree at 
the hearing or iu the order upon farther considerations.^ 
The general rule, however, is that where a receiver is 
served with a petition in the cause he should not appear 
and will get no costs of appearance if he does so.*" 
Therefore a receiver, though served, is not entitled to 

* High, § 827. into the other- It ia also soiiie- 

* /&.; it is here pointed out that times provided for by Statute, 
this doctrine has been essentially See Buddinath Paul Choudhry v. 
modified in the United States in Bycaunt Nath Paul Chowdhry^ 2 
which a receiver may under va^ Tayl. & Bell, 192, 193, [a receiver is 
rious circumstances be removed by only amenable for his acts and 
Courts other than that by which he accoutiltable to the Court appoint- 
was appointed. This qualification ing him,] 

of the rule was an almost necessary * Dinnonauth Sreemonie v. C. S, 
ontgrow^th of the complex system 2 Hay, 395, 398 (1883), 

of SWe and Fedeial Courts and of ^ Kerr, 2^, 239. 
the power of the removal of causes ^ ’/fo.. 215 ; Btn^man v. Dunh<ii% 
from one of these classes of Oou Its 23 Beav., 312. 
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Roinoval of tlio 
receiver. 


(«) Upon his 
own upplica- 
tion. 


appear at the hearing of the application nnloss a personal 
cliargo is made against him. If he appear he will not bo 
allowed the costs of his application, ‘ except in a special case.* 
Upon a motion to vacate an order appointing a 
receiver, the motion being ma<le by the defendant ♦and 
assenteil to by plaintitf, the receiver himself should not be 
heard in opposition, since he is not a party in interest and 
has no standing in Court to oppose the motion, and cannot 
interfere in questions affecting the rights of the parties 
or the disposition of the property in his hands.® 

§ 31. As alrea(3y observed, this may take place either 
upon the application of the receiver liiinself appointed in 
the cause or upon the application of the parties thereto over 
whose property he has been appointed. As to receivers of 
attached property see further § 22, ante. 

It is not, in general, the policy of the Courts to re- 
move a receiver upon his own application after he has 
once accepted the office and entered upon the discharge 
of his duties. This is the rule partly because of the un- 
willingness of the Courts to charge the estate with the 
expense of such a proceeding and partly because it is 
contrary to the theory upon which justice is administered 
in a Court of Equity to allow charges of this nature 
wliicli necessarily cause delay in collecting and settling 
the affairs of the estate affected by the receivership. 
It may be laid down therefore as a settled rule that 
the Court will not remove or discharge a receiver 
except where good cause therefor can be shown, and it 
seems also that generally this must be something arising 


* Kerr, 239; Herman v. Dunbar, 
Rupra. 

* General Share Co. v. Wetley 
Brick Co., 20 Ch* D., 2G0, 267^ where 
an applicant who had improperly 
served the receiver was ordered 


to pay his costs of appearance: 
hut the circumstances were pecu- 
liar. 

® V Engle v. Florida Centrai My. 
Co.t 14 Fla., 266 (Amer.) cited in 
High, § 830. 
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sub^sequently to the acce|)t«anc'e of the office.’ Accordingly 
where the receiver acce[)t.ed the office at (he request of 
the defendant and was subsequently incapacitated from 
})erforming the duties of his office by reason of blindness 
he >vas discliarge<i upon his own petition but where 
the motion for relief was based upon the fact that the 
duties of the receivership interfered with the receiver’s 
own [U’ivato business, the application, was refused.® In 
a case where the receiver wanted to go to Europe on 
his own affairs and remain a year, the Court allowed the 
receiver to be discharged, gave him his costs and appointed 
a new receiver.^ A receiver who wishes to bo discharg- 
ed and cannot show any reasonable cause for putting 
the parties to the ex(»ense of a change will not be dis- 
charged on his own re(|uest, unless on the terms of his 
paying the cost of the u|)pointmcnt of another receiver 
and consequent thereon ; but where a receiver had acted 
for many years and had paid in his balance, the Court 
would not charge him with the costs of his removal and 
the appointment of a new receiver.^ A receiver ought 
not to present a petition to be discharged, to come on 
with the csiuse on further directions, as the Court wouhl 
make the order on further directions without such 
petition.® 

It is, as of course, an elementary proposition that a (&) opon the 
Court of Equity will not sanction or continue a receiver- the partly. 
ship which has been created collusively or fraudulently, and 

* Beach, § 7^5i : Kerr, 238, 234 ; * Beach, § 782, citing Buf.n v. 

High, §8.^8; SmUh v. Vaughan, /fanfc, 4 Edw, Ch., 277. 

Oas. Ump Uardw., 261 ; Richardson ^ Purdy w Rapaijs, cited in Ed- 
V. Ward,^ M^d., 266; Edwards wards on Receivers, 661, and re- 
on Receivers, 660. ferred to in Beach, p. 733. 

^ Rif, hardsmy, Ward, 6 Madd, • Kerr, 234, citing Coarv. Afacm’ 

CW 266, where the receiver was wiar«» H 

allowecl the costs. :of the pro- MeUetsk, %) U J, 

oeeding. Ch., 366. 

vr, B 
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that a receiver so kppointed will be removed upon proof 
that the appointment was made by collusion between the 
parties, or in fraud of the rights of any of the parties 
in interest.* When it subsequently appears that the 
appointment was improvidently made, the {]?ourt jnay 
unquestionably vacate the appointment and thus remove 
the receiver ; but the Court may properly require as a 
condition precedent to an order vacating the appointment 
that the receiver’s expenses and compensation be pro* 
vided for by the moving party. Where the receiver’s 
security is insufficient the Court may Temove him 
summarily and direct the delivery of all the assets to 
his successor, if he neglect or refuse to protMire additional 
sureties.^ Where a receiver becomes bankrupt he will b#» 
discbjirged and a new receiver appointed.® If a receiver 
bus been wrongly appointed over property of a person 
not a party to the cause he will be discharged, although 
there has been an abatement by the death of the sole 
defendant.^ When a receiver has been appointed tem- 
porarily in an c.?? parte proceeding, or before answer, 
and it subsequently appears from the defendant’s pleading 
or otherwise that the appointment ought not to have been 
made or that the complainant has presented no case for 
the intervention of a Court of Equity, it is proper that 
the receiver should be removed. So where it is made to 
appear that there was no necessity for the appointment 
of the receiver, or where it is shown to the satisfaction of 
the Court that all the usual grounds for the appointment 
of a receiver — such as imminent danger to the property, 
fraud, insolvency, and the like — are wanting, the Court 
will remove the receiver and restore the status giio. But 

• Ueach, § 784, 76., 237, citing Lai>mdw' ▼. 

• Beach, § 776. * lAAVewler^ Ir. R,, 9 £q., 593. 

« Kerr. 236: Dan. Ch. Fr., 1716. 
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wli<*re a receiver enters in good faith ii[)on the discharge 
of his duties and the parties in interest acquiesce for a 
<*<)nsiderable time, their laches may be siicli as to defeat a 
subsequent application on their part looking to the removal 
of the receiver.^ Since absolute impartiality as between 
the parties to the litigation is an indispensable qualifica- 
tion of a. receiver, upon an application for his removal, 
the (yourt may properly consider his |)a.st relations to 
the parties as well as his present sympathies. And when it 
is shown that ho was the nominee of oiie hostile party and 
bitterly o])posed by the other and that be was appointed 
under the mistaken belief that all interests had united in 
his selection and that by reason of his interesthis efficiency 
as an officer of the Court is impaired, it is proper to re- 
move him.* The mere fact of relationship between the 
receiver and the plaintiff in the action in which he was 
appointed, is not, of itself, sufficient ground for his removal, 
such relationship affording, at the most, merely a circum- 
stance to be taken into consideration at the time of his 
appointment, it being the general rule that no relative of 
either of the parties ought to be selected as receiver. 
But where, in addition to relationship, bias and improper 
conduct are shown, a ground is made for his removal.® 

It is an established rule that a receiver will not be 
arbitrarily removed and another person substituted in 
his place in the absence of a substantial ground and 
merely because certain parties in inter<‘st desire it. But 
it is competent for the Court to remove one receiver and 
to substitute another in his stead, by consent of all parties 
when the proceedings are bond fide find when there is no 
attempt to traffic in the receivership.* Where a receiver 

* Be^ch, § 780. as to where a party in interest has 

* High, $821. been appointed Beach, § 790. 

* Beach, § 786 ; High, § 821 ; and ^ ih., § 789 ; High, 5 827. 
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had been appomteil in an administration suit, another 
receiver who would act at a lower salary was, on the 
application of a mortgagee of u tenant-for-Hfe of the 
property, ordered to be substituted for him.' 

The rule that a receiver ma}^ be removed for iniseonduct 
or breach of trust arises out of the nature of the offiqe 
and the supervising power of the Court of Chancery. 
Whenever the receiver is guilty of misfeasance or mal- 
feasance in office it is the duty of the Cfourt to call him 
to account, and in a proper case it has the undoubted 
right to order a summary removal.® Either mismanage- 
inent or incompetence is a ground for removing a 
receiver.® A receiver will he removed if his ap[>ointment 
has been an improper one,* if he is irregular in currying 
in and passing his accounts if his conduct has been 
such as to impede the impartial courst^ of justice 
or to amount to gross deriliction of duty ; ' and when 
a receiver appointed on behalf of incumbrancers has 
been guilty of gross negligence in tbe discharge of 
his duties, he may be removed upon their application 
and may be required to pay interest upon the balances 
from time to time in his hands and to pay the costs 
of the proceeding for his removal.® Upon a petition 
to remove a receiver the two sureties joining in the peti- 
tion and one of the charges of misbehaviour against the 
receiver was his letting tbe owner of the estate contiinie 


Stanfetf v. CoullhurM-t — W. K. 
(1868). :H05. 

* Beach, s 783. 

^ GotMsh ChumUr Dosh v. *Troy~ 
iueko Nath Bisvnas^ He C, T„ 
Davis. Suit 294 of 1881, Cal. H. 
O., 0.0. C. J., cor. Trevelyan, 
J., 23rd March, 1887. 

^ Re Lloyd, 12 Cb. !>., 448 ; Neik 
man v. Neilman, 43 Oh. !>., 198 ; 


Ke HVW#, 4r» Ch. D.,«j69; Hr man 
V. Mori»shy,'2^ Ij. H., Ir. 618, cited 
Kerr, 236. 

• Bftrlia V. Lord Abingdon, 8 
Beav., 53. 

• MUehm V. Candy, \V. N., 1873 
232, cited in Kerr, 2^. 

ib., citinjg Re St^ Osorgsi's Ds- 
tats, 19 U R., It. 566. 

• 76.. Hijfh. § 829. 
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in possession of part, by whose going*^ beyond sea a loss 
was likely to happen to the estate, Lord Hardwicke said : 
“That (the sureties joining in the petition) varies not the 
case : for if people voluntarily make tlieinselves bail or 
sureties for another, they know the terms; and will be held 
vjery hard to their recognisance ; and not discharged at 
their request to have new sureties apj)ointed ; for then 
there would be no end of it. It does not appear he could 
get better sureties. No regard therefore is due to their 
application, unless for benefit of tlie parti<\s in tbe cause 
or something of that kind- The course of the Court is, 
that if a receiver is appointed and the owner of the estate 
is in possession of part of the premises, application should 
be made to the Court that the owner should deliver 
possession to the receiver, who cannot distrain on the 
owner in possession as he is not tenant to him. If there- 
fore a loss arises, it was the parties’ fault in not applying 
for that.”^ 

On an application to remove a receiver for incompe- 
tence and raisinaiiageinent where the applicants obtained 
the order, but a large number of charges had been 
brought, which should not have been brought and which 
had been met by the receiver who, it was not suggested, 
had been dishonest ; the applicants were given costs of 
application out of the estate on scale No. 2 as between 
attorney and client, the l^^ourt observing as follows : — 
With regard to Mr. Davis’ costs 1 have considered the 
matter very anxiously. No doubt he has necessitated this 
action, but, on the other hand^ a large number of charges 
have been brought which have beeiT met and which should 
not have been brought. The receiver has been put to 
expense on account of these unnecessary charges. Under 

‘ Grifith y* Grifithi V^y. Olas. temp HaMw., 400. 
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the circumstances, but with much diffidence and bearing 
in mind that it has not been suggested that he has been 
dishonest, and inasmuch as the expenses of meeting this 
application iniglit have been limited to the expenses oP an 
ordinary motion, if it had been confined to the chafges 
which have been substantiated ; I think I can give him 
his costs out of the estate. Cost will be taxed as on 
a bearing in a suit on scale No. 2. There will be a, direc- 
tion to the taxiug-ofticer to allow such costs as are printed 
in Rules 10, 14, IG of Schedule 11 (Belchambers, Rules 
and Orders, 3yr2)y ^ 

By a decree in an administration suit, j\ was 
appointed receiver “ to manage the estate.'" A died, 
and by a subsequent order B was appointed receiver. 
One of the defendants in the suit applied to have B 
removed from the office of receiver on the ground of his 
alleged mismanagement of the estate. The application 
was refused. Held that the order of refusal was appeal- 
able, whether the former Code or the present ( /ode of Civil 
Procedure was deemed to be applicable, being an order 
made in respect of a question arising betw^een the parties 
to a suit relating to the execution of the decree.^ 

§ 32, The discharge of a receiver may take place 
either during the course of the proceedings or at the con- 
clusion of the litigation. A receiver is generally continued 
until judgment, but according to the decision undermen- 
tioned* if the right of the plaintiff ceases before that time the 
receiver may be discharged and cannot be continued at 
the instance of the defendant. In this case the plaintiff' 
claiming to be an equitable creditor or incumbrancer of 

> Oomsh Chwnd&r Doss v. Troy^ ■ MUhibai v. Limji 
lucko Nath BiswiBt'Bb C,T, Dam»^ BanajU I. L. K., «5 Bom., 4a 
Suit m of 1881. Cal. H. C. 0.0,. (1880). 

C. J.i Trevelyan. J., 23rd Mardh, * Davis y, Duktt of Marlborough 
1887. 2 Sw., 167, 168. 
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the defendant had obtained a receiver of tlio rents and 
profits of defendant's real estate upon which ho claimed 
to have a charge. Defendant having paid and plaintiff 
having received the amount claimed to be due, the receiver 
was discharged, although other defendants claiming to 
have annuities or incumbrances upon the same property 
objected and asked to be heard against the discharge. 
Lord J31dou said : “ 1 apprehend that with the right of the 
plaintiff to have the receiver must fall the rights of the 
other parties, it would be most extraordinary if, because 
a receiver has been appointed on behalf of the plaintiff, 
any defendant is entitled to have a receiver appointed on 
his behalf. My decided opinion is that the order for 
the receiver must be discharged and that all falls to- 
gether/’ In however a subsequent case* the Master of 
the rolls said : There is no doubt, that where a receiver 
is appointed under the authority of the Court, he is 
appointed for the benefit of all parties interested : and 
therefore he will not be discharged merely upon the 
application of the party at whose instance he was ap- 
pointed.”^ And the decisions of the American (Courts 
appear to be to the same effect,* It has been said :* The 
better doctrine, however, as deduced from the clear 
weight of authority and from the better legal reasoning 
is directly the reverse. And since the appointment of a 
receiver is regarded as being made for the benefit of all 
parties in interest in the litigation, he will not be dis- 
charged merely upon the application of the party at 
whose instance he was appointed, after his demand 
against the defendant is satisfied, when the rights of other 

‘ Bainbrigqe v. Blair ^ S Beav., judico tu the order appointing a 
421. receiver; Kerr, 2-37) 

• In other oases also of a some* • Hi^h, 837 ; Beach, § 703. 
whatsimilar character proceedings Higti §837. 

have been stayed without pre- 
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parties are involved. The duty of the Court being to 
protect the rights of all parties in interest and not merely 
those of the plaintiflF at whose suit the extraonl inary 
aid of. the Court has been invoked, it will not permit 
the receiver to be discharged upon the consent' of the 
plaintiff, when it appears that the discharge may prejudice 
the rights of other parties to the fiction who do not 
consent thereto/’ Thus when a legatee under a will 
has filed a bill on behalf of himself and of such other 
creditors and legatees as may come in under the decree, 
to obtain satisfaction of his legacy, and lias joined as 
a defendant an incumbrancer having a charge upon the 
estate, the receiver will not be 'discharged upon the 
consent of the plaintiflF without the consent of such 
incumbrancer nor where a receiver has been appointed 
on behalf of infant tenants in common, will he be dis- 
charged as to the share of one of them who has attained 
twenty-one.® 

If during the course of the proceedings the contin- 
uance of a receiver becomes unnecessary or the object of 
the receivership is attained, the receiver will be dis- 
charged. So where trustees were removed on account of 
misconduct and a receiver appointed, the latter may 
be discharged upon the appointment of new trustees,* 
Where a receiver of the property of a decedent had 
been appointed pending the determination of the rights 


’ Largau v. Bowen, 1 Sch. and 
Lef., 296. \ 

* Smith V. Lyeler, 4 Beav., 227, 
229. Even where a case arises for 
diHcharge, in order to enable dis- 
oover>’ to be made of defaloationa 
Liord Kenyon held and Lord 
Eldon approved the role that a 
receiver should not have his re* 
cognisance discharged until one 


year after the infant has obtained 
his age of twenty-one. A non^ cited 
2iMadd. Oh., 298. 

• Bainbrigge v. JUnir, 3 Beav., 
421, 423; Sems if there are ques- 
tions still outstanding on the 
appointment of new trustees, 
Kerr, 235, citing Jteevee v^ JVsifiUe, 
10 W. R., 336, and see Beaeh,^ 
§ 798 : 
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of various claimants thereto, upon the r^^pointmcnt of an 
administrator pendente lite the receiver* was discharged.^ 
So also, in a case where a receiver had been appointed 
at the suit of an annuitant, he was discharged on the 
payyfient of the arrears of the annuity, there being no 
reason under the circumstances of the case why lie should 
be continued: ^ and so also a receiver was discliargcd 
when the object of his appointment ha<l l>een full}” 
effected.* 

When a receiver has been improperly appointed over 
})roperty belonging to a person not a party to the (‘,uuse, 
the Court will order the discharge of the receiver 
although the cause lias abated by the death of the sole 
iJefendant.^ 

Although every person who considers himself ag- 
grieved by the appointment of a receiver, has, in general, 
the right to relief in case it can be shown that the receiver- 
ship is unauthorized, it is nevertheless the rule that the 
proper form of relief is not necessarily a direct and 
immediate application to the Court for the discharge of the 
receiver. It is, therefore, a matter of moment to deter- 
mine who may pro]>erly make a motion for discharge.* 
Thus it has been held that where a receiver has been 
appointed in an action to enforce a trust contained 
in a will, and as such receiver has taken possession of 
certain lands covered by a mortgage, the mortgagee, 
though not a party to the suit, may apply for the dis- 
charge ; * for under English law a mortgagee was entitled 

^ In r€ Cotvin^ 3 Md. Cb., 297 ^ v. Zapeneter, Irish 

(Anier.) pited in Beapb^ § 798. Reports, 9 £q., 593, cited in High, 

* £?*aAam V. 8 Jiir.* §832. 

:Beach,§793. 

• V. J&atMOn, J8 Bq,>: • Thaniagy 

; V Boskinu v. Gampbeii, W. also Be Southern MuUway 

(1869), 59 ; Kerri 236. - l^L. B.. Ir, 137, cited in Kerr, 237. 
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to the inHiiediate'possoHsiou of the mortgaged premises, 
and tliJit, if a receiver were appointed, any steps taken 
to obtain possession without leave of the (?ourt would 
constitute a contempt, even though the possession of the 
receiver were wrongful ; hence such an application as this 
would bo the only relief in this class of cases. 

A defendant to the action in which the receiver is 
appointed, has the right to move, pendente lite, for the 
discharge of the receiver, without regiinl to the question 
whether the appointment had been opposed or notd Tie* 
general ground upon which the application is based mu>t 
always be the satisfaction of the plaintiff's claim ; the 
payment of the judgment and its satisfaction of recoid 
after the appointment of a receiver on supplementary 
proceedings, does not, however, ipso farto^ operate to dis- 
charge the receiver, but the debtor may obtain an order 
of discharge upon payment of his lawful charges.^ 

While the propriety of discharging a receiver, like 
that of appointing him, is to some extent a matter of judi- 
cial discretion, yet in some cases the right to a discharge 
becomes au absolute right which the Court has no discre- 
tion to refuse;® in such a case therefore the granting ot 
the order of discharge is not a matter of discretion, but 
its refusal is error which may be reversed on appeal.* 
The question of discharge is sometimes complicated by 
the rights of third {)ersous who are parties to the action, 
and it is a matter to be determined by the view which 
the Court takes upon the question whether the receiver, 
being appointed upon the application of one of the 
parties to the cause, -can be treated as acting for the 
benefit of all, and, further, with reference to the question 

‘ Grenfell v. JOenn and Oanone ^ • High, § 840. 
of mnd$&r, 2 Beav., 544. • 76., Beach, § 

» Beach, § 793. 
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whether the receivership will be contiAued even thoii^li 
the party on whose application the receiver was appoint(‘d 
consents to the discharge.^ 

Where estates have been decreed to be sold, tlie 
receiver wdll be (continued until the conveyances are 
e:^ecuted under the decree in order that he may collect 
the arrears of rent. ^ 

A Court of Equity, as of course, is always ready to 
rectify improper or irregular proceedings and where an 
application for a receiver has been allowed and it 
subsequently appears that the appointment was improper, 
the receiver will be discharged.® So in the case already 
cited^ where a receiver was ap[)ointed of property which 
was owned by a person not a party to the action, and 
that fact was subsequently established to the satisfaction 
of the Court, the receiver was discharged. And where 
a receiver was a[)pointed on an e.v parte application upon 
the ground that the defendant being in possession was 
selling and converting property held under a mortgage 
and was insolvent and that there was imminent danger 
that the plaintilf would lose his debt, all of which allega- 
tions were fully denied by the answer the receiver was 
discharged.® Inasmuch as the receiver is appointed upon 
the theory that thereby the interests ot all the parties 
concerned will be the better subserved, protected and 
secured, it follows as of course, that whenever at any stage 
of the litigation subsequent to the appointment, these in- 
terests will be promoted by the discharge of the receiver, 
it is the proper practice to move therefor.® Thus where a 
receiver of the pioperty of a bank was appointed with 

• V. p. 279. Rep., 9 Kq., 59^. 

■ quinn V. HoUand, Kwlg. t^nip. • Furlong v. Edwards, 3 Iiai., 99 
Hard/ 295. (Amer.), cited in Beach. § 794. 

• Beach, §794. »• I .'each, § 796. 

• Lav^tuier v. Ldvmtder, Irieh • 
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the consent of the management, on the ground of insol*- 
vency and an application was subsequently made that the 
receiver he discharged, upon the ground that the bank 
had become solvent and that the rights of the creditors 
would be subserved, because their claims could the,n be 
immediately pahl, it was held proper to discharge the 
receiver,* 

In general a receiver will not be discharged until 
the object for which he was appointed has been fully 
accomplished, or until the (>ourt is satisliod that the 
exigency calling for a receiver has ceased.^ 

A plaintiff cannot obtain an order discharging a re- 
ceiver and directing him to make over the property in 
his bands before he has established his title. In an 
administration suit a receiver was appointed and was by 
order continued upon a preliminary decree for adminis- 
tration being made. It was held upon an application by 
the plaintiff that no order could he made for the discharge 
of the receiver and directing him to make over possession 
of the estate to the plaintiff’ before the comj)letion of the 
administration decree.® 

Since the linal decree in the cause is generally 
decisive of the subject-matters in controversy, and deter- 
mines the right to the jiossession of the fund or 
property held by the receiver, it is usually the case that 
such decree supersedes the functions of the receiver since 
there is then nothing further for him to act upon. If 
on the one hand the result be favourable to the defendant 
the functions of the receiver are at an end and it is proper 
to order him to account and be discharged.** An order 

* Beach, § 796, citiug v. • Bhuyvnin Das /Sureka v* Meera 

Bank 0 / C^tral mw York, 15 5 C. W. N., 417 (1901). 

How. Pr., 445. • Beach, § 799. 

* See V. 4 Beav. 2^^. - 
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of dismissal of the , suit which follows'-* on the reversal 
of an order Jippointin^ a receiver clearly openites as a 
discharrre of the receiver.^ Under the (^^ivil Procedure 
Oode, once a suit has been dismissed, the (\)urt disinissiiifr 
it is /unrtns officio except that it may stay execution of its 
own decree or order for costs. Its jurisdiction extends iu> 
further in ret;:ard to a suit which has ceased to he a pend- 
ing suit.* If, on the other hand, the controversy terminate 
favourably to the plaintiff or the party at whose instance 
the receiver was appointed, it will usually devolve upon 
him to carry out the decree of the Court according to the 
nature of the receivership and his powers under the decree.^ 
It has been said that the determination of the suit, how- 
ever, will not, ipso factOy discharge the receiver, but his 
functions must be terminated by a formal order of ( ’onrt.^ 
A receiver was a|>pointed in a t(*stamentary suit 
in which judgment was given tloelariiii* the will to 
be a genuine document, ordering probate to issue, and 
discharging the caveat which had been entered. The 
applicant for probate upon the conclusion of the judgment 
applied that the receiver might be discharged. It was 
objected that a substantive application for that purpose 
should be made. This, however, was held to be unneces- 
sary, and the (Joiirt ordered that the receiver should out 
of funds first pay the duty in respect of the probate, and 
upon the grant of probate he be discharged and pass his 
accounts.* Unless the minutes of the order appointing or 
continuing a receiver and manager contain a provision 
for his discharge, an application to the Court is in general 

^ Pr evil *Lail Mullick Satnbhoo tionn, 70-73. 

JYaiA I, L.R.. 22 Cal., 960-973 • Beach, 799. 

(1895). ; ^ ♦ / 6 .. High* 9 834. 

• • In the g<k>da of Ituchminarain 

AH Khan^ I. fi. H;V;2l Cal,^ 661, deceased, 5 C. \V, N., cclxi 

663-565 (1894) ; Author's iojuhc (19(R ). 
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necessary to divest the possession ot‘ the receiver. The 
appointment of a receiver made previous to judgment 
will not be superseded by it unless the receiver is only 
appointed until judgment or further order.^ The receiver 
may, however, be continued by the decree.* The Qoiirt 
has jurisdiction notwithstanding a receiver has been 
discharged, to surcharge him in his accounts or to 
ol'der him to pay his balance together with the amount 
allowed him for his salary and interest * 

When the (Jourt has taken possession of an estate 
by a manager or consignee, it will, as against all parties 
for whose benefit the possession has been held, refuse to 
permit its officers to be discharged until the amount due 
to them has been paid.^ 

A receiver though discharged by the dismissal of the 
suit in which he was appointed is entitled to a lien on the 
estate for all his just claims and allowances ; and tlu^ 
Court will not compel a receiver, who has been discharged, 
to make over the property in his possession until his lien has 
been satisfied or provided for by a sufficient indemnity.’* 

The decree may direct a permanent appointment, 
in which case the discharge of the receiver is a matter 
of discretion. The xindermentioned case ^ was an appeal 
from an onler (17tb February, 1888) of the High Court, 


' Koi i', 

* St;o Mod Vahu V. Prfi/n 

I. L. R., le Bom., 511, 512 (1892). 

* Re Ediotirdit, SI b. R., Ir, 
citeU in Kerr, 2-10. 

* Harrison v. Boyd fill, 6 Sim., 

211 . 

* Frasftr v. Harffttss^ Moo. 
P. C., 346, cited in Moran v. MU- 
tn Bihm, I. b. R.. 2 Cal., 09 (1876). 

* Prfmdall Muttick -v. Sumbhoo 
NaihJloyy I. b. R., 22 Cal., 900, 
973 (1895). The order inadeuin 
thiaMiiit was “ that the receiver do 


proceed to pa.ss his final a<MM>iints 
and on sat>isfac?tion of what may 
!>e due to liini and on bcinsr suffi- 
ciently indemnified as to any 
en(;(^ap:emeiitH properly entered into 
hy him diirinfr his mana<;ccment of 
the estate, he do make over posses- 
sion to the Administrator-Gene- 
ral.” Costs of the receivers were 
directerl to be paid out of the 
ostate and to be taxed as between 
attorney and client. 

’ Rxparte Bfiui Mathusri Jijai 
Amtia, 1. r.. K., 13 Mad., 399 (1890). 
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affirming an order (13th September, 18jB7) of the District 
Judge of Tanjore. A Divisional Bench of the High 
Court (Collins, C. J., and Parker, J.) made the above 
order on the petition filed in the original Court on 
24tlj August, 1887, by the surviving widows of the 
last Maharajah of Tanjore, they having been parties to 
a decree in Jijoyiamha Bayi Saiha v. Kamakshl Bay! 

Saiha,^ That decree (8th May 18fi8) declared '•* that 
the permanent appointment of a receiver and manager 
of the jjroperty was necessary ; ” and directed “ that 
the (Jollector, if possible, should be continued as receiver 
and manager ; ” that, if such was not practicable, the 
Civil Court of Tanjore should appoint a receiver and 
manager after taking proper security, and from time to 
time make fresh appointments during the lives of the 
widows and the survivors or survivor of them, or until it 
shall be <!onsidered by the Civil Court that a receiver and 
manager is no longer ne<^essary.” 

The reason given in the order from which this ap|)eal 
was preferred was thus given : — 

“ The decree clearly contemplates that the receiver Ex parto Rani 
shall be permanent during the lives of the widows, and ' 

the survivors or survivor, of them ; and having regard to 
the history of the litigation, the nature of the property, 
and the circumstances of the family, we are clearly of 
opinion that the District Jmlge exercised a right discre- 
tion in refusing this application. 

All the parties having joined in applying for a certi- 
ficate under section 602, <hvil Proce<lure Code, the same 
Judges recorded their reasons, more fully, as follows : — 

“'As the surviving Ranis are the only persons at 
present entitled to [lartioipative enjoynvent of the estate. 


SMad. H, C. hep.. 424. 
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mid as all havoMniited iu this application, we think 
that there is a substantial <juestion of law which will 
admit of an appeal to the Privy Council within the mean- 
ing of section 59(5 of the Civil Procedure Code, but we 
think it right to place on record our reasons for holding 
that the District Judge exercised a sound discretion in 
refusing to grant the prayer for the removal of the receiver. 
The circumstances of the litigation, which led to the 
appointment of a receiver, are fully reported in the third 
, volume (d' the Madras High (^oiirt Ueports, pp. 424-455. 
The ]»ro[>erty in question was seized by Covernnient at the 
annexation of tiio 'ranjore State, not under color of any 
legal title, but by the forcible exercise of Sovereign 
power. It was afterwanls tran.sl‘erre<l to the senior widow 
by oi’iler of Govermneut, dated 21st August 18(52, *is a 
matter of grace and favotir. The order, after making over 
the luanagement and tiontrol to Her Highness, went on to 
state : — ‘ It will be her duty to provide in a suitable maimer 
for the participative eujoymontof the estate iu question by 
the other widows, her co-heirs. On the death of the last 
siirvdving widow, the daughter of the late llaja or, failing 
her, the next heirs of the late llaja, if any, will inherit 
the property.’ Within four years of the transfer of this 
estate to tlie senior widow this suit was brought by tw^o 
of the junior Uanis. They complained of various acts done 
by the senior widow in detriment of their rights, and more 
especially that she had, without fheir i;onsent, adopted 
a boy as the son ol' the laUi Raja, to \vliose possession 
she had transferred or was about to transfer the wliole 
jiroperty. That son \wis included as the fourteenth de- 
fendant, and the first defendant alleged that she herself 
ainl all the other . Iranis were entitled only to receive maiii- 
tenanco from him. The Court held that the evidence 
us to the senior widow’s irianageinent of the estate since it 
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had been under her charge, showed reckless de«T.ling with 
the property and the lavisli expenditure of large sums 
for purposes of which the accounts aflFord no satisfactory 
explanation. Not only has the large sum of ready money 
received from the Government and the whole proceeds of 
the immoveable property been dissipated, but a consideral)lo 
poi*tion of the moveable property itself has been got rid 
of and debts of a considerable amount been left unpaid. 
We are at the same time of opinion that it would be 
most imprudent to entrust the management of the 
property to the second defendant or to either of the 
other junior widows. Little, if anything, we are sure, 
would be gained as respects the care and preservation 
of the property, and there would very soon he violent 
disputes and further litigation. It appears to us to be 
absolutely necessary that the estate should remain in the 
custody and under the control and direction of a com- 
petent receiver and manager appointed from time to 
time by the Civil Court and invested with general powers 
for the management and regulation of the property and 
its enjoyment, and the application of the rents and pro- 
fits. The Collector is at present the appointed receiver, 
and there is no doubt that it is of the very greatest ad- 
vantage to the estate, and the parties interested, that he 
should continue to act as receiver and manager as we 
trust he will be able to do. The continuance of his ap- 
pointment will therofoi^j bo decreed ; but should it be . 
necessary, the Civil Judge must appoint a fit and proper 
person in the Collector’s place, taking sufficient security 
for the discharge of his duties and fixing a fair and 
reasonable remuneration for his services. 

‘■The High Court, in the view tbatit took of the case, 
found it unnecessary to raise an issue as to the validity of 
the alleged adoption of the fourteenth defendant, observing 

■; -w, ■ ,/■ ' ■ ^ 
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that if found to be%valid (a result at present very problem- 
atic), Ills j>resen{; claim by right of adoption being as 
lineal heir of the Raja in preference to the widows would 
not bo maintainable. To that claim the absolute ownership 
of the Government in the interval between the death ofi. the 
Raja until the act of State by which the transfer was made 
to the widows and daughter is, we think, fatal/’ See 3 Mad. 
H. 0. Rep., p. 455. 

“ More than twenty 3'ears have jiasscd since that 
decree, and we are of opinion that the same reasons wliich, 
ill 1868, made the appointment of a receiver imperatively 
necessary still exist in all their force. Old ago and 
twenty years more of that seclusion which is the lot 
of ladies of exalted rank in this country can hardly 
have made their Highnesses better fitted for the manage- 
ment of an estate whose annual income is more than 
lakhs of rupees and which was valued in 1868 as worth 
about 68 lakhs of rupees (the moveable property in 
jewels and cash alone being worth nearly 20 lakhs). If 
given buck at all, the chief management would, under 
the terms of the Government order, vest in the senior 
widow, — a lady now over 70 years of age, and who 
twenty-four years ago, on 5th January 1864, intimated 
to the then Civil Judge of Tanjore that she had formed 
the resolution of withdrawing from all worldly transactions 
and transient pleasures, and resolved from that moment 
to lead a life of seclusion, &c.,” see 3 Mad. H. C. Rep., 
p. 437. For more than twenty years this decree 
has secured the estate and these ladies immunity from 
litigation, — but, at thef' death of the last surviving widow, 
the Government order vests the estate in the daughter 
of the late Rajar or, failing her, in the next heirs 
of the late Raja if anj-.” The Judges concluded by 
adverting to the probability of future litigation if the 
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management, of tlie }‘roperty should he restored to the 
widows. 

On appeal to the Privy Council it was argued that, 
under the Proceedings of the Madras Government of 2Isfc 
August 18t)2, j)rinted in the report of Jejoffiamha Baifi 
Sixlba V. Kiimakshi Bajfi Saiha^ and the construction put 
upon it in the judgment in the latter suit, the property 
vested in the llanis for the estates of Hindu widows. 

They, thereby, became full owners, an<l represented the 
estate, subject to the legal restrictions upon their disposing 
of the propert 3 ^ Omi of the incidents of a widow’s 
(vstate was a right to management. Of this she could only 
be deprived on the objection of some one interested in the * 
good management of the property ; but no such objection 
was made here. The present application was supported 
by all who had a vested interest in the estate. The receiver 
had been appointed in consequence of the proceedings in 
a suit which had come to an end. Their Lordships were, 
liowever, of opinion that it was entirely a matter of 
discretion with the Court as to the removal of the receiver, 
and, looking to tlic case, theur Lordships thought that tiie 
Court (‘xercised a very sound disin*etion in not removing 
him, and the appeal was dismissed.* 

§ The sureties for a receiver will not he dis- nisth.u 
charged at their own reijucst, and no regard will be had to 
their application unless it is for the benefit of the estate 
or unless there be special circumstances in the case,® as for 
instance where underhand practice can be proved and , 
the person secured can be shown to be connected with 
such practice.* AVhere also a surety had become such 

H. C. Uep., 428. • Grijntn\, Griffith, 2 Vcs., 400 ; 

• K;c parte Haul Mathnsri Jijai Kcit, 241. 

Amha, I. L. K., 13 Mad., 390 Hamilton w Brewster, 2 MoW*, 

<1890). 407 ; Kerr, 241. 
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in violation of partnership articles, he was dischurgetl 
on his own application. ‘ When a surety procures liis 
discharge during his continuance of the receivership, the 
receiver must enter into a fresh recognisance with new 
sureties. When a surety becomes bankrupt the receiver 
is usually required to enter into a fresh recogiiisarv^e 
with two or more sureties. If a surety dies without 
leaving any property available for the satisfaction of the 
recognisance the (Jourt will direct a new surety to bo 
appointed ; but the rule is otherwise where he leaves 
real property bound by his recognisance.® The condition 
of the bond is that if the receiver shall from time to time 
and at all times so long as he shall continue as receiver 
duly and faithfully in all respects discharge the duties and 
obligations which devolve upon him and duly pass Ins 
accounts, then the bond shall be paid, but otherwise it will 
remain in full force.^ 

If the receiver faithfully discharges his duties and 
passes his account and pays the balance duo by him, the 
surety is discharged, and he is at Ubertj^ to apply to Iiave 
the recognisance vacated as to him. Should this bo not 
so, an action must be brought on his bond against the 
surety who is answerable to the extent of the amount 
of the recognisance for whatever sum of money, whether 
principal, interest or costs, the receiver has become 
liable for, including the costs of his removal and of the 
appointment of a now receiver in his place. In ascer- 
taining the liability of the surety the Court proceeds 
upon the principle that the surety is liable (to the extent 
of the amount of the penalty) for all sums of money 
w^hich the receiver himself was properly liable to pay 
into Court or account for.* 

> Stcainy, Smilh^Set, on Deer., 680. ■ v. Appending, 

» Kerr, V. ante, 2n, 242. , ^ Kerr* 242-244. 
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A surety who has been compelled* to pay money on 
iiccoimt of his obligation is entitled to be reimbursed 
out. of the balance in the receiver’s hands, Lord Eldon 
saying : ‘‘As the receiver is an officer of the Court, and 
the .surety is so in a sense, if there is anything due on 
account between them, justice requires that, upon the 
application of the surety, he shall be indemnified for 
what he has paid for the receiver out of the balance due 
him.”‘ And aj^iirety wdio pays the debt of his princi|>al 
ha.s the .same right against his co-siirety that ho ha.s against 
the principal and will be permitted to put the V>ond in 
suit as again.st the co-suretv.^ 

^ Ulossup V. Nari'i^oHf H V. & * Jie Sif^an's Estate, Ir.JX.j i 

li., ia4. 209, cited in Kerr, 245. 
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ACT Vill OF 185t>. 

Civil, PBOCBDimE. 

§ 02. In any suit in which it shall be shown to the in which 
satisfaction of the Court that any property which is in to stay, waste, 
dispute in the suit is in danger of being wasted, damaged, gmiS 
or alienated by any party to the suit, it shall be lawful for 
the Court to issue an injunction to such party, command- 
ing him to refrain from doing the particular act complain- 
ed of, or to give such other orders for the purpose of 
staying and preventing him from wasting, damaging, or 
alienating the property, as to the Court may seem meet. 

And in all cases in which it may appear to the Court to Or in which a 
be necessary for the preservation or the better manage- manager ma^ 
ment or custody of any property which is in dispute in • 

li suit, it shall bo lawful for the Court to appoint a receiver 
or manager of such property, and, if need be, to remove 
the person in whoso possession or custody the property • 
may be from the possession or custody thereof, and to 
commii the same to the custody of such receiver or 
manager, and to grant to such receive^ or manager all 
such powers for the management or the preservation and- 
improvement of the property &nd the collection of the ' 
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rents and profits tliDroof, and the application and disposal 
of such rents and profits as to the Court may seem proper. 
If the property he land paying revenue to Government, 
and it is considered that the interests of those concerned 
will be promoted by the management of the Collector,, the 
Court may appoint the Collector to be receiver and 
manager of such land, unless the Government shall by any 
general order prohibit the appointment of Collectors for 
such purpose, or shall in any particular case prohibit 
the appointmcMit of the Collector to be such receiver. 

§ 91. Any order made under either of the last two 
preceding sections shall be open to appeal by the 
defendant. 

§ 243. When the property attached shall consist of 
debts due to the party who may be answerable for the 
amount of the decree, or of any lands, houses or other 

ininioveablo ^ j » 

property, a immoveable property, it shall be competent to the Court 

manager may 

be appointort, to a])ponit a manager of the said property, with power to 

sue for the debts, and to collect the rents or other receipts 

and profits of the land or other immoveable • property, 

^iostpone sale execiite sucli dcods or instruments in writing as 

necessary for the purpose, and to pay and apply 

judgment may i^Gnts, profits. Or receipts towards the payment of the 

ho raised by amouiit of the decree and costs; or when the property 
mortgage, ac. , 

attached shall consist of land, if the jtidgment*^debtor can 
satisfy the Court that there is reasonable ground to believe 
that the amount of the judgment may be raised by the 
mortgage of the land, or by letting it on lease, or by 
disposing by private sale of a portion of the land or of 
any other property belonging to the judgment-debtor; 
it shall be competent to the Court, on the application of 
the judgment-debtior, to postpone the sale for such jpeiiod 
as it niiiy think proper to enable the judgment-debtox to 
raise the amount* 


When tho 
Collector 
may be 
appointed 
receiver or 
manager. 


A p] teal. 


Wlien tho 
proiKJfty 

attached 
coiij^ist of 
debts or 
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, In any case in which a managei; shall be appointed Manager to 
under this section, such manager shall Be bound to render accounts, 
due and proper accounts of his receipts and disbursements 
from time to time as the Court may direct. 


ACT 1 OF 1877. 

Spkoifi(3 Relief. 

Whereas it is expedient to define and amend the law I’roamt.ic. 
relating to certain kinds of specific relief obtainable in 
civil suit. It is liereby enacted as follows 

§ 1. This Act may be called “The Specific llelieF^^*^*’*' title. 
Act, 1877:” 

It extends to the whole of British India, except t-wai extout, 
the Scb(Kluled Districts as defined in Act No. XIV 
of 1874. 

And it shall come into force on the first day of May, t^'oinnienee- 

" inent. 

1877. 

§ 2. On and from that day the Acts specified in the Hepofti of 
schedule hereto annexed shall be repealed to the extent 
mentioned in its third column. 

§ 3. In this Act, unless there be something repug- iuter|>retiition 
nant in the subject or context^ 

“ Obligation” includes every duty enforceable by law ; “ Obligation.” 

“ trust ” includes every species of express, implied, “Trust.’ 
or constructive fiduciary ownership : 

“trustee” includes every person holding, expressly, “Trustee.” 
by implication, or constructively, a fiduciary character : 

5 4. Except where it is herein otherwise expressly Saviiig*. 
^nactedf ttothing in this Act shall be deemed 

(a) to give any right to relief i^ respect of any 
agreement whicli is not a contract ; 
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SpcciHc reliv-f 
how given. 


Preventive 

relief. 


IlcHof not 
granted to en- 
force penal 
law. 

Appointment 
of receivers 
di«cretionar5\ 

Reference to 
Code of Civil 
Procedure, 


(/>) to deprjve any .person of any to relief, 

other than specific performance, which lie 
may have under any contract ; 
or . 

(e) to affect the operation of the luJiiin Regis- 
tration Act or documents. 

§ 5. Specific relief is given — 

(a) by taking possession of certain property and 
delivering it to a claimant ; 

(h) by ordering a party to do the very act which 
he is under an obligation to do ; 

{c) by preventing a party from doing that which 
he is under an obligation not to do ; 

(d) by determining and declaring the rights of 

parties otherwise than by an award of 
compensation ; 
or 

(e) by appointing a Receiver. 

§ (». Specific relief granted under clause (<•) of sec- 
tion (5) is called preventive reliof- 

§ 7. Specific relief cannot be granted for the mere 

purpose of enforcing a peual law. 

* * ^ ^ ^ * 

§ 44. The appointment of a receiver pending a suit 
is a matter resting iu the discretion of the Coiirt. 

The mode and effect of his appointment and his rights, 
powers, duties and liabilities arc regulated by the Code 
of Civil Procedure. 
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ACT X OF 1877** 

((hvii, Pkockdduk.) 

§ 503. WHBNEVJiiR it appears to tlie Court to be neces- Pi.wci' i>i i om t 
sarjf for the realization, preservation or better custody or reccivors. 
management oi’ cany property, moveable or iiiimovocable, 
the subject of a suit, or under attachment, the ( V)nrt may 
by order— 

(а) appoint a receiver of such property, and, if 

need be, 

(б) remove the person in whose possession or 

custody the property may be from the jiosses- 
sion or custody thereof ; 

(c) commit the same to the custody or manage- 
ment of such receiver ; and 
(rf) grant to such receiver sucli fee or commission 
on the vents and profits of the property by 
way of remuneration, and all such powers 
as to bringing and defending suits, and, 
for the realization, inanagomeiit, protection, 
preservation and improvement of the pro- 
j)orty, the collection of the rents and profits 
thereof, the application and disposal of such 
rents and profits, and the execution of instru- 
ments in writing, as the owner himself has, 
or such of those powers as the Court thinks 
fit. 

Every receiver so appointed shall tlocoiver 

(e) give such security (if any) as the Court thinks 
fit duly to account for what he shall receive 
in respect of the property ; 

(/) pass his accounts at such periods and in such 
form as the Court directs ; 
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(id P'^y baliince duo from him thereon as the 
Court directs, and 

(//) be responsible for any loss occasioned to the 
property by his wilful defaulter gross nogli- 
geneo. ^ 

Xotliing ill this section authorizes the Court to 
remove from the possession or custody of property under 
attachment any person whom the parties to the suit, or 
some or one of them, have or has not a [iresent right so 
to remove. 

When Coiiois r)0i. It the property be land paying; revenue to 

apixmited .Government, or land of which the revenue ha.s been 

rcoci vcr. 

assigned or redeemed, and the Court considers that the 
' interests of tliose concerned will he promoted by the 

management of the Collector, the Court may appoint the 
Collector, to be receiver of such property. 

Oyurtscuj. § 305 , The powei s conferred by this chapter shall be 

powerffi nmicr n. , 

thisohnptor. exercised only by High Courts and District (Jourts. 

Trovided that whenever the Judge of a Court subordinate 
to a Ihstrict ('curt considers it expedient that a receiver 
should be appointed in any suit before him, he shall 
nominate such person as he considers fit for such apjioint- 
ment, and submit such jierson’s name with the grounds 
for the iioiniiiatiou, to the District Court, and the District 
('onrt sliall authorize such Judge to appoint the person 
so nominated or pass such other order as it thinks fit. 


Power of Court 
to appoint 


ACT XIV OF 1882. 

Civil Puocepubk. 

§ 50.*}. Whkkkvkr it appears to the Conrt to be neces* 
sary for the realisation, preservation or better custody or 
management of any prop<s‘ty, iiioveable or; immoveable, 
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the subject of a suit, or muler attachment, the Court 
may by order— 

(a) appoint a receiver of such property, aiul, if 
need be, 

' (If) remove the person in whoso possession or 
• custody the property may be from the pos- 

session or custody thereof ; 

(c) commit the same to the custody or manage- 
ment of such receiver ; and 
(//) grant to such receiver such lee or commission 
on the rents and profits of the property by 
way of remuneration, and all such powers 
as to bringing and defending suits, and for , 
the realization, management, protection, 
preservation and improvement of the pro- 
perty, the collection of the rents and profits 
thereof, the application and disposal of such 
rents and profits and the execution of instru- 
ments in writing as the owner himself has or 
such of those powers as the Court thinks fit. 

Every receiver so appointed shall — iieedver’ 

(e) give such security (if any) as the Court thinks 
fit duly to account for what he shall receive 
in respect of the property ; 

(/) pass his accounts at such periods and in such 
form as the Court directs ; 

" (ff) P^y balance due from him thereon as the 
Court directs ; and 

(A) be responsible for any loss occasioned to the 
property by liis wilful default or gross negli- 
gence. 

Nothing in this section authorises the Court to re- 
move from the possession or custody of property under 
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attachment any person whom the parties to the suit, or 
some or one of them, have or has not a present right so 
to remove. 


When Collec- 
tor may be 
appointed 
receiver. 


§ 504. Where the property is land paying revenue 
to Government, or land of which the revenue has been 
assigned or redeemed, and the (Jourt considers that the 
interests of those concerned will be promoted by the 
management of the Collector, the Court may appoint the 
Collector to he receiver of sindi property. 


('ourts em- 
powered under 
tins chapter. 


§ 505. The powers (lonferred by this chapter 
shall I)e exercised only by High Courts and District 
Courts : 


Provided that whenever the Judge of a Court subor- 
dinate to a District Court considers it expedient that a 
receiver should be appointed in any suit before him, he 
shall nominate such person as he considers fit for such 
appointment, submit such person’s name, with the grounds 
for the nomination, to the District Court, and the District 
(:ourt shall authorize such Judge to appoint the person 
so nominated, or pass such other order as it thinks fit. 


ACT VII OF 1888. 

(Amending Act XIV of 1882.) 

Aniendmciit^^ § 42. In sectiou 503, chiuso (rf), the words ‘‘ as the 
] * ("oiirt thinks fit ” shall be inserted after the words “ by 
way of remuneration.” 

Amendment § 43. Ill sectiou 504, for the words “ the Court may 
of seLtion oOi. Collector ” the words “ the Court may, with 

the consent of the Collector, appoint him ” shall be 
substituted. ' 
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RULES. 

' Orioinal Side, Calcutta High Court. 

R. 19. In ‘iill cases in wliich it shall be referred to 
the Master to enquire and report who is a fit and proper, 
person to be the receiver of any estate and property, 
or guardian of the property of any infant, or manager of 
any estate or property, for the purpose of giving effect 
to any charitable bequest, the Master shall also inquire 
and report what will bo a proper commissio^i or salary to 
be allowed. And whenever, for want of any other proper 
person who is willing to undertake any such duty, it shall 
become necessary to name the officer of the Court who 
shall have been nominated by the Court to be receiver ot 
estates, the said officer shall pass his accounts half-yearly 
before the Master in such manner as any other receiver, 
manager, or guardian ought to do, once in the year ; and 
in like manner as other receivers are required to do upon 
passing their accounts, he shall pay all monies into the 
hands of the Accountant-General and Sub-Treasurer of 
the Company, with the privity of the Accountant-General 
of the Court ; and the Master in Equity is required 
to report any default of the officer in these respects, 
in like manner as by the 197th rule (Le,, RuU 21, 
post) he is required to report the default of other 
receivers. 

R, 20. In every order directing the appointment of 
a receiver of a landed estate [except in cases where the 
officer of the Court is appointed receive], there shall be 
inserted a direction, that such receiver may set and let, 
with the approbation of the Master, and not otherwise- 


In roitorLin;^ 
as to tlio 
fitness of 
rucoivor.s, tVc., 
it .should bo 
.statod what, 
cornnnssion i.** 
proper to ho 
allow-od. 


» 

Court ret'o^ver 
to account half- 
yearly. 


And pay 
balances into 
Court. 


Ma.st«r to re- 
port default. 


Order appoint- 
•receiver to 
contain power 
to set and let. 



Master 
to rojxjrt 
on proposal 
to let. 


lieccivcrs*, &t 
to pass their 
accounts. 


Oath once 
a year. 


Or as may be 
directed. 


And pay 
balances 
into Court. 

Default. 
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Alul ill acting lui lor such au order, it shill not ba iioces- 
sary that a petition bo presented to the Court in the first 
instance, but the Master without special order, shall 
receive any proposal for the setting or letting of the 
e.state from the parties interested, and shall make^his 
report thereon ; which report shall be submitted to the 
Court for coiiHriuation, m the same manner as is now done 
with respect to reports in such matter made upon special 
reference ; and until such report bo confirmed, it shall not 
give any authority to the receiver. 

. U. 21. All receivers of estates, except in cases where 
the officer of the Court is appointed receiver, as mentioned 
in the 193rd rule (/.e.. Rale 19, sapra)^ and committees 
of the estates of idiots, lunatics, and managers of any estate 
or property for the purpose of giving effect to any chari- 
table bequest, shall pass their accounts upon oath before 
the Master once in every year, but the Master shall be 
at liberty, upon the appointment of any such receiver, 
eommittoe, or manager, at any time subsequent thereto, 
in the place of annual periods for the passing of such 
accounts, to fix cither longer or shorter periods at his 
discretion. And the Master shall, upon the passing 
of such accounts, fix the days on which such receiver 
committee, and manager shall pay the balances appearing 
due on their accounts into Court. And with respect to 
such receivers, coniniittees, or managers, as shall neglect ; 
to I ass their accounts or to pay the balances thereof at 
the ordinary annual periods, or at such other period as 
shall bo by virtue of this rule’ fixed for that purpose, the 
Master shall from time to time, when their subsequent 
accounts are produced to be examined and passed, not 
only disallow the, commission or salaries therein claimed 
by such receivers, committees, or managers, but also 
charge interest at six per cent, per annum upon the 
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balances so neglected to be paid by tt^in during the time 
the same shall appear to have remained in their hands 
respectively. And the Master shall report on the first 
day of the second and fourth terms in each year whic 
of^thesaid receivers, committees, and managers, respec- 
tively, have not duly passed their accounts, or paid in 
their balances. 

R. S58. When a decree or order of this Court is Decree or 
attached in execntion, a sale shall not he ordered, but a in eiecution. 
manager shall be ap[»ointed to realize the amount of the 
decree or order, subject to such terms as to security and 
otherwise as the Court or a Judge shall direct. 


W, R 


20 



APPENDIX 

B. 


FORMS. 

1 . 

Appointment of Receiver without Security 
OF Estate of Intestate. 

It is ordered that A be and he is hereby Appointed 
the Receiver (without security) of the moveable property 
and of the rents, issues and profits of the immoveable 
property belonging to the estate of B, the intestate in the 
pleadings in the suit named with power to get in and 
collect the outstanding debts and claims due to the estate 
of the said intestate and with all the powers provided for 
in section 503, clause id)<, of the Civil Procedure Code;, 
except that he shall not without the leave of the Court 

(1) grant leases for a term exceeding three yeiirs^ Or 

(2) bring suits in a District Judge’s Court or a Subor- 
dinate Judge’s Court except suits for rent, or (3) institute 
an appeal in any Court (except from a decree in a rent suit) 
where the value of appeal is oyer Rupees 1,000, or (4) 
expend on the repairs of any property in any period of 
two years more than half of the nett annual rental of the 
property to be repaired, such rental being calculated at the 
amount at which the property to be repaired would let 
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when ill a fair j^tate of repair. And, it is further ordered 
that the defendants and all persons dlainiin^ under them 
<lo deliver up quiet possession of the said property, move- 
able and immoveable, of the said intestate together with 
all leases, agreements for lease, kabooliats^ accounts, books, 
pajiers, memoranda and writings relating thereto to the 
said Receiver. And it is further ordered that the sviid 
Receiver do take possession of the said property, moveable 
and immoveable, an<l collect the rents, issues and profits 
of the immoveable property, and that the tenants and 
oc^cnpiers do attorn and pay their rents in arrear and 
growing rent to the said Receiver. And it is farther 
ordered that the said Receiver shall have power to bring 
and defend suits in his own name and shall also have 
power to use the names of the plaintifis and defendants 
who are to be indemnified out of the estate and effects of 
the said intestate, and it is further ordered that the receipt 
or receipts of the said Receiver shall be a sufficient dis- 
charge for all such sum or sums of money or property as 
shall be paid to him as such Receiver as aforesaid. 

Dated this day of 100 

, , 2 . 

Appointment of Receiver subject to Security, 

It is ordered, subject to security being given to the 
satis&ction of the Registrar of this Court, that A be 
appointed the Receiver of, etc. \^same as in last/orm^. 

3. 

Appointment op Ooukt Ueceivub. 

It is ordered, that the Receiver of this Court be and 
he is hereby appointed the .Receiver of, etc. [same as in 

iast two /orfn*2’ ■ ' 
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Appointment (»f Party to he Rkceiveh. 

It is ordored that upon the plaintiff (or the defendant) 
within from the furnishino 

security tn the satisfaction of the Registrar of this Con i t 
he he appointed Receiver of the moveable and immoveable^ 
&c., &c. 

5. 

Appointment of Receiver of a Partnership Business. 

It is ordered that the Receiver of this Court he and 
he is hereby appointed the Receiver to take charge of the 
partnership business lately carried on between the plaintiff’ 
and the defendant at the stock-in-trade tliercof 

and to collect the outstandings of the said business witli 
power to get in and collect the outstanding debts and 
claims due to the said business and with all powers provided 
for in section 503, clause (rf), of the (Jivil Procedure Code, 
And it is further ordered that the said Receiver shall have 
power to bring and defend suits in his own name and 
shall also have power to use the names of the plaintiff 
and defendant who are to be indemnified out of the said 
partnership business. And it is further ordered that the 
parties to this suit do deliver and make over to . the said 
Receiver all the stock-in-trade, books of accounts and all 
other books, documents, papers and property of the said 
partnership business in the possession of both or either 
of them. And it is further ordered that the receipt 
or receipts of the said Receiver shall be a sufficient 
discharge for all such svni or sums of money or propertj^ 
as shall be paiti or delivered to him as such Receiver as 
aforesaid. And it is^further ordered that the said Receiver 
be allowed to charge to the estate in addition to his own es- 
tablishment such further estseblishoient as may be necessary. 
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6 . 

% 

(.)hi)bu ok Kekruknck to Enquire who shall be 
APPOINTED Receiver. 

And it is turther ordore<l that, it be referred to the 
R(?^istrar of this Court to enquire (</) Who will bo a 
4it and proper person to he appointed Receiver of the 
said trust estate, such eiKjiiiry to be treated as an urgent 
I'cfereuce. 


7. 

Appointment of Receiver of Immoveable Property. 

It is ordered that the Receiver of this Court be and 
he i.s hereby appointed Receiver to collect the rents due 
and tilie growing rents of the premises belonging 

to the defendant with sdl powers provided for in sec. 503, 
clause (d) of the Civil Procedure Code, and it is further 
ordered that the said Receiver do collect the rents alrea<ly 
grown due of the said premises until the further order of 
this (Jourt, and that the tenant or occu])ier of the said 
premises do attorn and pay his rent in arrear and growing 
rents to the said Receiver. And it is further ordered that 
the said Receiver shall have power to bring and defend 
suits in his own name and shall also have power to use 
the name of the defendant who is to be indemnilied out 
of the said property. And it is further ordoroil that the 
receipt or receipts of the said Receiver shall be a sufHcient 
discharge for all sum or sums of money as shall be 
delivered to him as such Receiver as aforesaid. And it 
is further ordered that the said Receiver do out of the 
rents of the said premises so to »be realised by him as 
aforesaid retain his commission and charges and out of 
the balance pay to the plaintiff his Gosfy^ of and incidental 
to this application to be taxed by the taxing officer and do 
hold the residue subject to the further orders of this Court. 
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8 . 

Power to the Receiver to appoint Manager 
OF A Business and Agents. 

It is ordered that, pending the final determination of 
this suit or until the further order of this Court, A* '»be 
and he is hereby appointed the Receiver in his private 
capacity without security of the moveable property and 
the rents, issues and profits of the immoveable property 
belonging to the estate of B deceased in the pleadings in 
this suit named with power to get in and collect the 
outstanding debts and claims due to the estate of the 
said deceased and with all the powers provided for in 
section 503, clause {tl) ot the Civil Procedure (^ode, except 
\_same as form /]. And it is further ordered that the 
plaintitt and the defendant and all persons claiming 
under them do deliver up quiet possession of the said 
property, moveable and immoveable, of the said deceased 
together with all leases, agreements for lease, kahooUats, 
accounts, books, papers, memoranda and writings relating 
thereto to the said Receiver. And it is further ordered 
that the plaintiff do forthwith make over all the books 
of accounts and other documents and papers relating to 
the said estate that are in Calcutta to the said Receiver. 
And it is further ordered that the said receiver do take ^ 
possession of the said property, moveable and iminove^ 
able, and collect the outstandings, debts, dues aticl the ' 
rents, issues and profits of the immoveable property and 
that the tenants and occupiers do attorn and pay their 
rents in arrear and growing rents to the said receiver. 
And it is further ordered that the said Receiver shall 
have power to bring and defend suits in his own name. 
And it IS further ordered that the receipt or receipts 
of the said Receiver shall be a sufiScient discharge for all 

* /. U. The Court Receiver. 
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such sum or sums of money or propeyty as shall be paid 
to him as such Keceiver as aforesaid.* And it is further 
ordered that the said Receiver be at liberty to appoint a 
manager or managers for the business belonging to 
the said estate until the final determination of this suit 
or until the farther order of this Court. And it is further 
ordered that the said Receiver be paid as his remuneration, 
a sum equal to one per cent, on the value of the estate 
coming into his hands, provided that such remuneration 
shall not be less than rupees . And 

it is further ordered that the said Receiver be at liberty 
to charge to the said estate the cost of such personal 
establishment as he may consider necessary and that he 
be at liberty to appoint such person or persons as his 
agent or agents at Rangoon, Mandalay and (Jhuru as 
he may consider necessary and proper for the efKcient 
management of the said estate. 

lb 

(JoNTiNDiNG Receiver pending Appeal. 

It is ordered that upon the defendant furnishing se- 
curity to the satisfaction of’ the Registrar of this Court for 
any damage which maj" accrue to the estate of A, deceased, 

■ the testator in the pleadings in this suit named by reason 
of the stay hereinafter directed, the said order, dated the 

in so far as it directs the stay of issue of the probate 
oit the will of the said deceased, and the discharge of the 
Receiver appointed in this suit for a period of fourteen 
days be varied and that in lieu thereof it be ordered that the 
issue of the said probate to the plaintiff and the discharge 
of the said Keceiver be stayed until the disposal of the 
appeal preferred by the defendant against the said decree 
and that the said order so varied do stand and that the 
said Receiver be continued until the disposal of the said 
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a{)pt)al with liborty^ to the plaintiff to a()j)ly to this Uourt 
in its original juri.*.(liction tor an order tor payment to him 
by the said Receiver out ot‘ the estate of the said deceased 
of such sum as that Oourt may deem reasonable in respect 
of the costs he has already incurred in this suit as also in 
respect of the costs wliich may be incurred hy him in tlus 
said appeal and upon such terms us to se<nirity or other- 
wise as it may think proper and also with liberty to him 
to apj>ly to such ( k>iirt that the saiil Receiver be at liberty 
to carry on the said testator’s business an«l to apply to ibis 
(Jourt if the said ap]>eal be not duly (expedited by the 
defendant (appellant) and also for advamdng the hearing 
of the said appeal when the sanu? shall bt^ ready for 
hearing. And it is farther ordered that th(? costs oc- 
casioned by this a|)poal be costs in the sabl appeal j)refer- 
red by the defendant against the said decree. 

to. 

RkOKIVKII ACPOINTEI) TO SUK. 

It is ordered that A B be at liberty to pay into Oourt 
to the credit of this suit the amount of the debt due by 
him to the defendant in this suit and which has l)een 
attached in execution of the decree in this suit. 

And it is furtlier orclered that (.' 1) (subject to his 
giving security to the satisfaction of the Registrar of 
this tJourt) be and he is hereby appointed Receiver to 
realize the said debt with power to sue in his own name 
and all other necessary powers under the provisions of 
section 503 of the Code of Civil l^rocedure. And it is 
further ordered that if the said debt be not paid into 
Court within one week from the service of this order on 
the said A B, the said Receiver be at liberty to take such 
steps as may be necessary to realize the amount of the 
said debt. And it is further ordered that the money so 
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to be realized by the said lieceiver be j)iiid into ('onrt to 
the credit of this suit. ‘ 

11. 

Anotiikk Fokm. 

It is ordered that the Receiver ol‘ this (\)nrt he and 
fie is hereby appointed Receiver to realize the decree in 
suit No. of 18^59 (wherein N I) A is plaintiff and 
K B 1) is defendant) all filed in execution ol' flu* ilecree 
made in this suit with all powers provided for in sec- 
tion 503, clause (d) ot the Civil Pro(?eilure Code. And it is 
further ordered that the said Receiver do hold sucli sale- 
proceeds subject to the further order of this (\)urt. And 
it is further ordered that the receipt or receipts of the said 
Receiver shall be a sufficient dischar^^ie for all such sum or 
sums of money or property as shall be |)aid or delivered 
to him as such Receiver as aforesaid. 

12 . 

Disohahgk of Rkokivkh. 

It is ordered that () (• M the Receiver appointed in this 
suit, do after retaining in his hands a sum sufficient to 
provide for payment of what shall be due to him and for 
payment of what he may be personally liable for us siicli 
Receiver and for the payment of costs hereinafter directed 
to be taxed pay the balance if any that shall be in his 
hands and deliver the moveable properties belonging to the 
estate of P S deceased in the pleadings in the suit named 
together with all documents relating to the said estate to 
the plaintiff and do retain his own costs and pay to the 
attorneys of the parties their respective costs of and 
incidental to this application including the costs of 
speaking to the minutes of this order, such costs to be taxed 
by the. Taxing Officer of this (Juurt. The costs of the 



314 


APPENDIX. 


said Receiver being taxed as between attorneys and client, 

and that thereupon he be discharged and that he do pass 

his final accotints before this Court and pay the money 

that shall be found due from him on the passing of such 

accounts to the plaintiff and that thereupon the recogni- 

zance entered into by the said Receiver and his sureties 

« 

be vacated. And it is further ordered that the plaintitf 
do continue to pay to the defendant S S C D monthly and 
every month the sum of Rupees for 

her maintenance as directed by the decree of this Court 
made in this suit and dated the day ol‘ one 

thousand eight hundred and eighty-four and that in default 
of payment of any two instalments of such monthly 
payments payable to the said defendant S S C I) she be 
at liberty to apply to this Court for tlie ap{>ointment of a 
Receiver of the properties belonging to the said estate 
and charged with the payment of^such maintenance. 

13 . 

Discharge of Rkoiciver. AppointmexNt of New 
Reoeiveu. 

It is ordered that A, the Receiver appointed in tliis 
suit of the estate of B, deceased in the pleadings in this suit 
named bo and he is hereby discharged froni further acting as 
such Receiver and that he do pass his final accounts before 
this Court. And it is further ordered that the Receiver 
of this Court be and he is hereby appointed the Receiver 
of the moveable property and the rents, issues and profits 
of the immoveable property belonging to the estate of 
the said B deceased in the pleadings in the suit named 
(hereinafter referred to as the said new Receiver) with 
power to get in and collect the outstanding debts and 
claims dne to the estate and with all the powers provided 
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for in section 503, clause (d) of the Civil Procedure Code 
except that [mwe form /]. And it is further ordered 
that the said A and al! persons claiming under him do 
deliver up immediate possession of the said property, 
moveable and immoveable, belonging to the said estate 
together with all leases, agreements for lease, title-deeds, 
kahooUats^ accounts, books, papers, letterpress copy book, 
lettt'r file book, memoranda and writings of all kinds and 
description relating thereto to the said new Receiver. Ancl 
it is further ordered that the said new' Receiver do take 
immediate possession of the said property, moveable and 
immoveable, and collect the rents, issues and profits of the 
immoveable property, and that the tenants ami occupiers do 
attorn and pay their rents in arrear and growdng rents to 
the sai<l new Receiver. And it is further ordered that the 
said new Receiver shall have power to bring and defend 
suits in his own name and shall also have pow'cr to use 
the names of the plaintiffs and defendants who are to he 
indemnified out of the said estate. And it is further ordere<i 
that the receipt or receipts of the said new Receiver shtill 
be a sufficient discharge for all such sum or sums of money 
or property as shall be paid to him as such Receiver as afore- 
said. [And it is further ordered that the said new Receiver 
be at liberty to charge Government Commission on the 
ipcame of the estate after deducting the amount payable 
jfpr Goyernment Reveiiue and other public demands at a 
rate not exceeding tw'o and a half per cent. And it is 
^ further ordered that the said new Receiver be at liberty to 
charge such sum to the estate for his private remuneration 
and extra establishment as will not exceed the monthly 
sum of Rupees nine hundred and fifty heretofore paid to 
the Receiver for his remuneration and the maintenance of 
his Sadder estahlishment exclusive of ^e Kidderpore ftod 
Moffusil estabtishmeuia but inchisive of Government Com- 
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mission as ai'orosaKl.n xAnd it is further ordered that the 
said new Reeidver })e at liberty from time to time and with- 
out the further order of this ( jourt to let out tlio saitl estate 
in izara either in whole or in part in his discretion fora 
term not exceeding' six years in such manner, upon such 
terms and upon such security as to the said new lleceiv^u* 
may seem proper and reasonable. Aixl it is further ordered 
that the said new Receiver do out of the said restate pay tlu^ 
costs of all the parties of and incidental to this application 
to be taxed by the Taxiii^jj Officer ol‘ t his ( ^ourt to the 
respecjtive attorneys and debit such payments to th(i respcs*- 
tive shares of the said parties in the said estate. 


11 . 


IhscHAiitjR OF Rkceivru. Appointmmnt ov N kw Hkcri vkk 

WITH PoWEIl TO ('aKUY ON I>IJSINK.SS. 

And it is further ordered that the said Receiver be ai\d 
he is hereby <lischur^ed from further acting as the Receiv- 
er of the said <^state and that he do within one month 


' TIi« Ccmrt haw, in two cases tliis 
year, ha<l to consider the portion 
of this order in hi*jickets, >vhi<;h was 
of nn unusual characjter, and has 
liehl that t-he Court Receiver is 
not at liliei'ty to accept a receiver- 
ship as ( -ourt Jiecpivei* on a lower 
remuneration than the usual 5 per 
cent., and that this rcmuncra-tioii 
is intended to cover his own ex 
penses and cost of establishment ; 
and that if any extra establish- 
ment is considered necessary a case 
must be ma<le out and a special 
oi'dcr obtained. In Afalihur Hoho- 
man v. Afasihur Rohonw {Hxxit 
2.38 of 190:i CJal. H. C. Dide)* 18th 
May 1903). Henderson, J., made 
an order which was drawn up in 
due course and was tiled on the 
loth June, and the Court Receiver 
look possession. Subsequently 


w’hen application wasimxdeto Sale, 
d., in Hafiz Nazir AH v. Elahie Jan 
Bmjnm (Suit No. 746 of 1901) on 
the 27 til June the -question came 
up, and the Judge was informed 
of the terms of the order in the 
Ghosal suit (Form 13 and 

the order niijulc by Henderson, J. 
The two Judges then considered 
the whole question with the result 
that on the 1st July Henderson, J., 
recalled the order of the 18th May 
HO far as it allowed a reduced 
Oovernnieiit Commission and pri- 
vate rennmemtion and directed 
that the oriler be dmwii up in the 
usual form allowing 5 % to the 
Court Receiver and no moi*e. Sale, 
J., later, on 15th July 1903, made 
an order in the second suit in the 
same terms. 
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from the dute lu^reot' puss liis final accounts before one of 
the Judges of this Court ami pay the balance that may be 
found duo on the passin<^ of tlu? said account to the 
Receiver hereinafter appointed. And it is further ordered 
that^^ A be and he is hereby appointed the Receiver 
without security of the moveable projierty including 
the business carried on at in the town of ( -aleutta 
(hereinafter referred to as the said moveable proptu’ty) and 
of the rents, issues and [>rofits of the immoveable [u’operty 
belonging to the said estate with power to get in and 
collect the outstanding debts and claims due to the said 
estate and with all the power provided for in section 
503, danse (</), of the Civil Procedure Code except that 
[.same a.s fcn'm /]. And it is further ordered with the 
consent of all the parties by their respective attorneys that 
the ssiid Receiver do carry on the said business and that be 
be allowed to charge to the said estate such establishment 
as may be necessary and that he be allowetl a remunera- 
tion of Rupees a month with liberty to 

apply for enhanced remuneration when and if the state of 
the said business shall admit of it and let tlie consideration 
of the question of the costs of and incidental to this 
application and of the reference directed by the said order 
be reserved until the further order of this Court and the 
parties are to be at liberty to apply to this Court in respect 
of the payments of the amounts mentioned in the said 
report or as they may be advised. 

15- 

Discharge : Appointment of New Receiver of 
Attached Property. 

It is ordered that the said J K, the Receiver appointed 
in this suit, be and he is hereby discharged from further 
acting as such receiver as aforesaid. And it is further 
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ordered that subject to security being given to the satis- 
faction of the Registrar of this Court, D C of 
in Calcutta aforesaid, merchant an<l a member of the 
firm of H D D C, bo appointed the Receiver in the 
place and stead of the said J K to realize the sum of 
Rupees from K S, being 

the amount of the debt due by him to the defendant in tfiis 
suit and attached in his hands under the said prohibitory 
order with power to the said Receiver for the purpose of 
realizing such debt to continue the suit No. of One 
thousand eight hundred and (wherein J K, residing 

in the Town of (.^ilcutta, Merchant and Oonimission Agent, 
is plaintiff, and V L S, residing sit in the Town of 
(-alcutta, Broker and Trader, is defendant) in his own 
name and with all other necessary powers provided for 
in section 503 of the Code of Civil Procedure. And 
it is further ordered that the receipt of the said receiver 
shall be a sufficient discharge for all sum or sums of 
money as shall be paid to him as such receiver as aforesaid. 
And it is further ordered that the money so to be 
realized by the said receiver as aforesaid be paid by him 
to the Comptroller-General of Accounts for the time 
being of the Government of India and the Secretary and 
Treasurer for the time being of the Bank of Bengal with 
the privity of the Accountant-General of this Court to be ; 
by them placed to the credit of this suit subject to the 
further order of this Court. And it is further ordered' 
that the costs of and incidental to this application be ; 
costs in the execution proceedings in this suit. 

. 16. 

lilfiCKIVKKS AND SURBTIKS BoND. 

Know all men by these presents that we, A B 
und CD - 

are held and firmly bound "unto R H C , 
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am 

his successors and assigns in the sum ot* Rupees for 

which payment to be well and truly inatlt^ we bind ourselves 
an<l each of us and each of our heirs, executors and adminis- 
trators firmly by these presents sealed with our respective 
seajs dated this day of One thousand 

nine hundred and 

t* 

Whereas by an order of the said High (Jourt dated 
the day of One thousand nine hundred and 

and made in suit No. of wherein X is 
plaintiff and Y and Z are defendants. It was (amongst 
other things) ordered that subjejt to security being given 
to the satisfaction of the said Registrar of the said (Jourt 
the said A B should be appointed the Receiver in the said 
suit of the moveable property an<i of the rents, issues and 
profits of the immoveable property (other than the family 
dwelling house) belonging to the estate of in 

the pleadings in the said suit named with the powers and 
authorities therein particularly mentioned, and whereas 
the said A B has proposed the said 0 I) as his surety 
and the said Registrar has accepted the proposal and the 
said A B and C D have agreed to enter into the above 
bond with such condition us is hereinunder written. 

Now the condition of the above written bond or obliga- 
tion is such that if the said A B shall, from time to time 
' and at all times hereafter so long as he shall continue as 
sttoh Receiver, duly and faithfully in all respects discharge 
the dutief^and obligati which shall devolve upon him 
ad attcb Receiver and pass bis accounts at the times and 
in iuanner by law or the rules of the (Jourt or by any 
order of Court in that behalf provided, then the above 
written bond or obligation shall be void, otherwise the 
same shall be and remain in full force and virtue. 

Signed, sealed and delivered 
at in the presence of 
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Abatement— 

of suit does not affect receiver ... 213 
ACX'ODNT— 

default to 259 

keepiug of 260 

exceptions to 260 

matters which may be dealt 

with on passing of 261 

irregularity as regards : removal ... 276 
jurisdiction as to, after dismissal of 

suit 

liability of receiver to ... 259—268 
liability to, when arises ... 58, 59 

l>i;^sed by Appeal Court 31 

passing of .,4 269 

payment of balance 259 

l»erioda for passing of ... 303, 301 

default in rendering ... 303,304 

power to order, though suit not 
. ponding ... •». — 266 

pi^bedar^ in rendering and passing 260 
^ ^edie^^^ 267,268 

rendering of wider Act 297 

:»iirchar^ng receiver who is dis* 
-Oharsf^ ..i , .o ... ... 286 


A^OU^aBILITT--- 

; of. receiver 

2 

Acknowledgment^ 

of debt by receiver ... 

... ... 88 

Acquiescence— 
as a bar 

... 34 

ADMINISTBATOB— 

bad character ‘ 

... i:i7 

receiver against 

... 133, 140 

W, R 



AdMJNISTHATOK TENDENTE LITE — 

and receiver 106—111 

Advance— 

to party for purposes of defence ... 236 
Affidavit— ^ 

in support of application for ap- 
pointment 62, 63 

Aoency— 

and receivership 8 

Agent— 

appointment of, by receiver ... 209 
Allowance— 

beyond salary 250, 252 

of receiver : power of Court to 
deal with, after dismissal of suit 27 

America— 

law of : reference to ... 36, 37 

Annuitant— 

receiver in aid of ... 168 

Appeal— 

advance of ... 30 

iigainst order refusing to removp 

receiver 169, 278 

appointment by Sub- Judge ... 24 
as to person selected as receiver ... -j 48 

by receiver 244 

continuing receiver pending ...311 

from order appointing receiver ... 168 
from order refusing to appoint ... 168 
from order refusing to discharge 
receiver ... ... ... 286, 287 

, nomination by Sub- Judge ... 23 

21 
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Appeal- ♦ 

authorization by District Judge 23, 24 
none against order directing re- 
ceiver to advance money to guar- 


dian Q(l lUm. 23(5 

none against submitting name of 

receiver proposed 169 

none from confirmation of nomina- 
tion ... 1(59 

none to Privy Council ... ... 170 

no second 109 

receiver appointed until bearing of 162 
right of, under Act VII r of 1859 ... 296 
Sub-Judge refu.sing application ... 24 
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does not affect claimant in posses- 
sion ... ... .. 71)’ 

does not affect existing contracts 

or rights of a.ction 238 

duration of receivership 69, 60' 

effect of 68, 7 1 

effects transfer of rights of aR^tion 238 
evidence necessary in sujiport of 

application 139' 

forms of 306-318 

fraudulent and collusive 273, 274 

improiHjr : removal 276, 283 

improvidcntly made 274 


Appeal Oouiit- 

jurisdiction of, in matters concern- 


modc of 60, 6;') 

mode and effect of : ('ivil Procedure 


ing receiver 

... 31 

lode 

... 29S 

r 

Application— 

motion to vacate order of 
none after dismissal of suit 

... 272 
26, ‘jo- 

by party appointed receiver 

... 218 

no priority to party at vvhose 

in - 

for discharge of receiver 

281, 282 

sUance made 

... 84 

for receiver 

... 60 

no relative of party should 

bo 

iKirk. 

... C2 

selected 

... 275 

on notice 

.. 62 

not of ne.\t friend or solicitor 

in 

in respect of estate 

248, 249 

cause 

... 47 

receiver not justified in making 

... 3 

not of tru.sleo.s and oxecutor.s 

... 46 

to remove or discharge 

... 271 

of Collector as receiver 45, 296, 300, 302 

practice as to 

271, 272 

of Court receiver 

... 45 


ArroiNTMENT— 

a matter of discretion ... 3i 39 

affecting third parties 58 

affecting parties 59 

affects possession not title 68 

assets realized by, of receiver ... 132 

by Court of Appeal 26, 29—31 

by Court of first instance 29 

by District Court ... 18, 23—26, 29 
by High Court ... 03 ^ 29 37 

by Subordinate Court . . . 23-^26 

conflicting in case of several 
' receivers ... yg 

cannot be questioned collaterally 

67, 243, 244 

continuance of, after suit dismissed 

« . , 26. 29 

Court considers probability of plain- 
tiffs success ... ^ Jig 

discretion ss to 47 , 40 , 97 ^ 2 ^ 


party 45 

of receiver 44—95 

who may be appointed ... 44 — 48 

of receiver : a form of specific relief 9, 14 

of receiver after decreo 26 

of receiver of attached property 1 71, 182 
of receiver : not ultimate determi- 
nation of right 103 

of receiver to sue i., 248 

of receiver under Act VIII of 1859 

295 

of receiver under Act X of 1877 ... 299 
of receiver under Act XIV of 1882 

800 

operates as injunction 10 

order for payment of costs occa- 
sioned by 11 ^ 

order must bo completed : con- 
tempt 77, 78 

over property of person not party to 
cause 274 
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Appointment— 

permanent 286 

practice as to 44, 45 

receiver’s security 65—6/ 

reference to enquire and ro[)ort ns 

to 303 

refused: subsequent application ... 105 

rei^nires pending suit 17 

subject-matter of 27, 48—57 

‘ subsisting order : immaterial that 

erroneous 75 

time from which takes effect 58, 59 

time when receiver may be apjwintcd 57 
to be made on principles governing 
English Courts 145 

Aumitiiation— 

receiver in case of 168 

Assignment— 

during suit 4 

Attached Propebty— 

effect of misappropriation by 

receiver of 190—203 

no receiver before attachment ... 27 
powers and duties of receiver of ... 182 

receiver of 171—203 

appointment 175—177 

receiver of : form of ordor 312, 313, 317 

receiver of ; powers 8 

receiver of, under Code 10 

receiver of, under Act VIII of 1859 296 
removal of receiver of 203 

Attachmknt— 

alienation prohibited after 187 

in execution of decree 175 

only for sums actually duo 175 

meaning of “ under ” 56 

no powers in respect of property not 

attached 190 

not superseded by appointment of 

receiver ; 179 

of money in hands of receiver : con- 
tempt 71—73, 74 

of property in hands of receiver ... 41 

power of 40 

for contempt 40 

receiver cannot bo appointed until 
after 178 
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receiver crtni only satisfy claims of 

d ec rcc- hoi d ors 1 79 

receiver does not prevent second .. 1711 

recoivoi- of property under 54 

receiver to sue for debt attached ... 
title of property under, in jiidg- 


mont-debtor 

193 

Attounment— 

to receiver 

212 

B. 

Bengal Tenancy Act— 

receivers iu suits under 

23 

Bond— 

form of receiver’s ... 

... 318,319 

form of smotios 

... 318, 319 

of receiver 

65 

of sureties 

... 65, 292 

action on 

m 

of surety : enforcement of 

... 66 

Bobrowinq— 

powers of 

186 

by receiver 

... 231, m 

leave for 

... 231, 23;i 

c. 

ClUBOK— 

authority to receiver to 

advance 

money 

249 

compensation of receiver a 

249 

declaration of, on estate 

in hands 

of Commissioner ... 

2:i3 


leave to receiver to, property 120, 

186, 232 

Cbimb— 

fact that act is a crime does not 
take away jurisdiction 28 

Collector— * 

appointment of, as receiver 45, 296, 

300.302 

Collusion— 

removal of receiver whore ... 273 

I 

Commission— 

^ of receiver: reference as to ... 308 
receiver’s 251 
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COMI'ANY-- 

receiver against 168 

Compensation— 

of receiver a charge, see " Sidio'i/ *’ 249 
Conduct— 

of person making applicatton for 
receiver 32, 34 

CONSIGNEE— 

appointment of 6^ 7 

CONTEMTT— 

agreement restricting powers 9 

application for coramcncing }»ro- 

ceodings for 3 

liy disturbing receiver’s possession 3, 21 
by intercepting or preventing i»a y- 

ment 75 

by suing receiver without leave ... 8() 

consent immaterial 75 

none before completion of appoint- 
ment 58 

order must state over what property 

receiver appointed 78 

order must bo completed 77, 78 
where several receivers ... ... 79 

possession may bo taken where 

estate determined 78 

powers of Appellate Court 42 

powers of High Court in matters of 42 

powers of Mofussil Courts 42 

proceedings by way of ... 40—43 

proceedings for, iu Appeal Court ... 37 

punishment for 41, 42 

receiver may be guilty of 43 

receiver of foreign property ... 75 

sale of mortgaged property ... 74 

to constitute, title must be iKjrfectcd 75 
who should initiate proceedings by 
way of 42 

Continuance— 

of receiver by decree ^57, 69 

Contract— 

by receiver 91 

enforcement of 91—95 

existing, not affected by appoint- 
ment of receiver 238 

power of Court to summarily enforce 220 
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Contract— 

■ receiver appointed to sue for con- 


tribution on 

189 

receiver in case of ... 

... 149, 161 

Conveyance— 


receiver in case of ... 

...^ ... 149 

Corporation— 


receiver against 

... 133, 168 

Co-SHAREIl— 


partition 

119 

possession of 

112 

waste by 

112 

receiver against 

... 112-124 

right to joint management ... 113 

effect of surrender «)f management 


113, 117 

Costs — 


in respect of applicati 

ion for re- 

moval 

... 272, 276 

li.ability of receiver for 

239 

right of receiver to, out of fund ... 2t50 

right of receiver to bo 

indemnified 

against 

. ... 249 

when receiver ordered 

l^rsonally 

to pay 

258 

Court of Appeal - 


jurisdiction to appoint receiver 


26, 29, 30, 31 

may substitute injunction for re- 

ceivor 

30 

receiver appointed by. 

... 162 

Court Reobxvbr— 


appointment of 

.» ... 45 

no reference as to security ... 66 

Court of Revision— 


jurisdiction ... . 

... 20, 3t 

Covenant— 


liability of receiver on 

... 268,250 

receiver in case of ... 

149, 160, 161 

Creditor— 


general 

... 161.162 

and debtor : receiver 

... 161-165 

special 

161, 152, 163 

judgment 

151, 153, 164 
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OitiMJNAL Offence— 

existence of, no bar to appointment 

100. 101 

Cbiminal Pkockdurb CoilB— 

effect of order passed under ... 92 
receiver under ... 6 

Debt— 

« discharge of, by receiver debited 

against share 233, 233 

incurred by receiver: liaViility ... 249 
power of receiver to pay instalment 236 

Debtor— . 

and creditor : receiver ... 151—155 

Decree— 

cnforcGinont of 39—43 

receiver appointed after ... 20, 57 

receiver continued after ... ... 60 

receiver appointed or continued by 57 

Defendant— 

receiver appointed at in.stance of 61 

Delegation— 

by receiver 208 

Discharge— 

by di8mi.s.sal of suit ... ... 27, 59, 285 

final, of receiver ... ,,, 278—291 

functions of, continue until ... 27 

liability to account 267, 268 

none until receiver or manager 

paid ... ... ... 250 

of receiver distinguished from re- 
moval ... 269,270 

of receiver : jurisdiction 269—272 
of sureties ... ... 291—293 

property will not be made over 
nfitil lien discharged ... , 253 

whore receiver has been appointed 

by Appeal Oourt 31 

consent of inonmbrancer 280 

whore infant tenant in common ... 280 

continnanco of lien 286 

where permanent appointment ... 286 
form of ... 313, 314, 316, 317 

formal application should be made 
for ... ... 286,286 
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none until amount due to receiver 

paid 2b'6 

none until object of rcccivorsbip 

accomplished 284 

plaintiff must establi.'ih title ... 281 
prejudicing rights of others th.an 

plaintiff 280 

upon final decree 281 

when takes place 2/8 

upon ap]»lication of party apply- 
ing 279, 280 

wlicrc allegations fully denied ... 283 
whore appointment improper ... 283 
whore continuanco unnoccs.sary 280, 281 
upon appointment of administra- 
tor pmdenhi 281 

where interests will be promoted 

by 283, >284 

who njay inako motion for ... 281, 282 

Discretion— ^ 

a.s to appointment ... 31—39,97, 298 

as to appointment : ejectment 147, 148 
as to appointment of receiver of 

attached property 176 

as to removal and discharge ... 270 
as to who shall be appointed 47, 48 

moaning of 31 

to bo exorcised by receiver 207 

to discharge in caso of permanent 

aiJpointmont 286 

to grant injunction ... 31 

Court of Ap)peal may correct ... 31 
where none in case of discharge of 


receiver 

382 

Distraint- 

right of, by landlord 

80 

District Court— 

appointment by 

18, 23-26, 183 

duties of 

24, 25 

Duration— 


of receivership 

59, 60 

Duty op Receiver— 

generally 

... 254-268 

obedience to Court ... 

... 254, 256 

of attached property 

... 182-203 



m 


INDEX. 


Page. 

Duty of \\ KCE \\ E \ x -{ t : oithf .) 

regulated by Civil Procedure Code 


amount of care expected from ... 2r)t> 

as to leaseholds 21*2, *213 

not to involve estate in expense ... ‘207 

of partnership 132 

to account 2o9— 268 

to be impartial ... ...• ...255 

to take possession 255 

to give information to Court 259 

to keep control over property . . . 255 

to obtain direction of Judge 207, 

208. 210 

to take po.sscssion ... 211 


E. 

Ejectment - 

action : receiver in 147, 148 

,by receiver ... 207, 213 -219, *243 

Enkorcbment— 

of orders and decree 39—43 

' Equitable Execution— 

meaning of ... 173, 174, 181, 182 

receiver in aid of judgment 153, 1.54 

K.xceptions— 

to receiver’s accounts 260 


Exfa.’UTion— 

stay of, see AtUa'Iuiif ui ” 


:io 


E.xecutou— 

Mahommediin 139, 140 

not generally appointed receiver . 46 

poor : insolvent 137 

bad character 137 

absent 138 

receiver against ... 102,137—140 

will not be displaced on .slight 
grounds 137, 138 


Ex-paute— 

application for leave to sue ... 89 

application for receiver 62 

Extension— * 

of receivership 64 

F. 

Fojibion Court— 

litigation in: receiver ... 168' 


Fraud— 

removal of receiver where 
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Functions— 

of receiver 4, 5 

of receiver cotitinue until discharge 27 

Sec “yVi/«Tr.s, d(>tics and ra/hfs 




Garnishee— 


order on 

... 189 

H. 


High Court— 


powers of 

23, 37 

Hindu Widow— 


receiver against 

12;'i 

when rents properly of, and not 

assets of decca.sed 

18J) 

I. 


IMPAPTIALITY— 


of receiver 

44-46 

removal for want of ... 

275 

INCOMPETENC’K— 


of receiver : removal 

.. 276, 277 

Indemnity— 


of receiver 

,. 249, 250 

of surety 

293 

INF.VNCY— 


infant tenant in common . 

113 

money payable to infant . 

206 

receiver in case of 1, 4, 133, 141, 142 

Injunction— 


a form of specific relief 

9 

against debtor 

.. 151, 152 

discretion as to i.ssiie of 

.. 31, 98, 99 

distinction between receiver and 

10, ll. 

, 12. 146, 147 

grant of, in lieu of receiver by 

Appeal Court 

... ... 30 

in case of partnership 

.. 132,133 

object of 

11 

separable remedy from receiver ... 12 

receiver operates as 10, 41, 70, 72 

to restrain proceedings 

against 

receiver 

36 

to .stay waste, etc. ... 

295 
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In Personam— 

Court acts 76 

jn<lgmcrit : enforcement of ‘19 

power of Court 18j 19, 21 

Insolvency— 

roceh:|jr.s in i), 10 

iNSOrA’ENT — 

receiver discbargeil 66, 274 

surety 66 

Interim Receiveh— 

ajipointri'.eiit of 61 

without secnrity 58, 66, 67 

ilNTERTLEADEU — 

suit : receiver 168 


J. 

.loisT Estate— 

receiver of 50, 54 

Joint Owners— 

receiver as between ... 51, 102, 112—124 
Joint Tenants- 

receiver in case of 112—124 

Joint Receiver 78 

Judgment— 

does not vest property 174 

right to have, executed 174 

Judgment Creditor— 

right of, to have debt paid into his 

own hands 196 

receiver at instance of ... 175, 176 

J UDQMBNT Debtor— 

debt due from third person to 188 

discharge of, by payment ... 190—203 

effect of misappropriation of pay- 
ment by receiver ... ... 190—203 

receiver to sue for property of ... 189 
what must be shown by, in order 
to have receiver 180 

Jurisdiction— 

general features of 1—43 

where suit has been dismissed . . . 285 

act being criminal does not deprive 

Court of ... 28 

in partition suit ... 120 
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J V lUSDICr ON— 

of Court of Appeal 26 

order of Magistrate not bar to 28, 29 
property out of : appointment of 
receiver ... 19-21,48.75- 77 

to appoint receivers ... 16—31 

to appoint receiver : in what Courts 

;100, 302 

to remove and di.schargc receiver 

269 -272 


value of suit 28 

tvhere, no que.stiou can be raised 
as to correctness of order ... 123 

L. 

Lease— 

attornment to receiver 212 

receiver entitled to arrear rent ... 212 

by receiver >206 

by receiver, enforcemoni of ... 93 

enforcement of, against receiver 220, 221 
notice to quit by receiver ... 213—219 # 
power of receiver to 219, 222, 303, 304 
receipt of rent by receiver 212, 213 
tenants interfering with rents . ... 213 
waste by lcs.seo 223 

Leasehold— 

receiver of 56, 150 

Leave— 

to sue : practice as to 89 

to sue receiver 86 

to sue when unnecessary 89 

nature of 87 

notice not necessary 86 

Leave to bid— 

given to receiver 231 

Leave to defend— 

suit 247 

Leave to sub— , 

to receiver 240, 241, 243 

Liability of Receiver- 

amenability to Court 254 

as to properties ... 261, 262 

to account when arises ... SB, 59 
extent of, in respect of fault of 
another 257, 258 
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Liability of Reoeiveu— («;>////./ 

’ for costa in actions instituted liy 

him 239 

for debts incurred by him 249 

for loss 256, 258 

for loss whore fund put out of his 

control 210 

generally 254— 2()8 

in respect of negligence 250 

or mistake 250 

in respect of property ho might 

have received 256 

misappropriation by employes of 

receiver 208 

none in respect of acts done under 

order 255 

only to Court appointing him ... 271 

^ personally to pay coats 258 

regulated by Civil Procedure Code 298 

to account 259—208 

to bo sued 242 

to make good loss causo<l by broach 

of duty 213 

termination of ... 268 

on covenants 258, 250 

towards third parties 257 

under Act X of 1877 299 

under Act XIV of 1882 301 

where money misappropriated 190—203 
where suit defended without leave 247 

Lien— 

not divested by receiver’s sale ... 231 
of attorney on fund in receiver’s 

hands 253 

of receiver 252—254 

of receiver of insolvent 5 

party to conveyance having ...226 
receiver’s, not affected by dismissal 

of suit 286 

receiver’s title subject to existing 69 

Limitation— 

and receiver ... 88,89 

application for execution ... 188 

application to enforce execution : 
payment of money collectpd by 
receiver ... ... ... 237 

appointment of receiver does not 
suspend 79 
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payment of instalment of 

interest 

by receiver 

236 

receiver cannot avail himself of ... 23S 

Liquid A TOH— 

and receiver .. 

.r ... 47 

receiver moving jigaimst, 

without 

leave 

... 43 

Loss— 

•t 

arising from default : 

receiver 

ro.>ponsible 

193 

as between innocent partier-^ do- 

volvcs on estate ... 

.. 194, 198 

liability of receiver for 

.. 2r>l), 258 

plaintiff not liable for 

1J57 

i.UNAUY— 

money payable to lunatic , 

.. 206 

receiver in case of ... 

.. 133, 142 

M. 

AIaintenanck— 

right to 

116 

Man.voement— 

powers of 184-186, 187 

Manager— 

appointment of, by receiver 

... 316 

appointment of, to rcalijie decree or 

order 

... m 

Hen of 

. ... 253 

meaning of 

. ... 5* 

appointment of 

5 

powers and duties of 

... 182 

powers of Court with regard to man- 

agement 

... 6 

and receiver synonymous .. 

... 193 

res^MJUsibility of 

. 6 

when Court will appoint .. 

6 

under Act VIII of 1869 


Mines— 


receiver of 

... 112, m 

Misa itropriation— 


by receiver 

190-263 

misconduct— 

of ^•eceiver: removal ... 

276, 27T 
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Mistake— 

' liability of receiver fur ... ..256 

,MonTGA(iE— 

applicntion by raortgagoc for dis- 

chargo of receiver ... 281, 2tS2 

of jlk-operty over which receiver 

appointed 74 

pfovisjion in, for appointment of 

^ receiver 161, 102, 16.5 

receiver between first an<l junior 

mortgagees 165 -16S 

receiver for protection of mort- 
gagee 158—16.5 

receiver in cjiso of 155—168 

receiver at instance of mortgagor 

155-158 

sale cannot be held till completion 

of administration 280 

suit, decree for sale : receiver's pos- 

.session 89 

suit for foreclosure or sale : receiver 163 
suit: receiver 49 

MORTGACiKK— 

prior : receiver affecting 69 

prior: enforcement of rights of ... 79 
See “ 

Motion— 


for receiver 60 

liberty to renew ... 63 

varied ore : practice 235,236 

N- 

Notice to quit— 

given by receiver ... 213—219, 243 

Next frieni)— 

not appointed receiver 47 

Nkolmence— 

removai of receiver for 276 

of receiver, liability for 256 

o. 

Order— 

enforcement of 39—43 


P. 

Paramount Title— 

those olniraing under, must obtain 
leave • ... 79 


PAivrmn^— 

suit for : Court may raise money 

on whole estate 232, 233 

suit for : misappropriation : receiver 28 
suit : jurisdiction to <Ical with whole 

property 1*20 

suit: receiver in ... 50, 73, 119™ 12. > 

Pahtnershii’— 

a mere case for di.s.solution not 


sntficicnt ... 12S 

a.s a general rule dissolution must 

be sought 126—128 

death or bankruptcy 1.3() 

p.artnorship :ilrcady dis.solvod ... 130 

duty of receiver of ... 206 

exclusion of i)artncr ... 129, 130 

proof of jofi 

levying execution against assets .4 80 

miscondnet of partner 128 « 

duty of receiver of ... |32 

party appointed receiver in cases ^ 
of 1 

receiver after decree 26 

receiver of 102, 126—133 


where injunction appropriate relief 

1.32, 133 

Party— 

all proper parlies must bo before 


Court 64 

application by person not, to .suit 82— 85 
appointment of, as receiver ... 45 

Pay— 

receiver of 49 

Payment— 

by receiver 206, 23.3—238 

receipt of receiver discharge ... 236 

improper, by receiver ... 256, 267 

of balances by receiver ... 259 

Pension— • 

receiver of 49 

• 

Petition— 

for receiver ... 60 

proceedings upon, against receiver 81, 86 

Plaint— 

prayer for receiver ... 57, 69 
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of property by receiver 


Paoe. 
... 121 


Possession— 

affected by appointment of receiver 68 
claimant for, must obtain leave ... 7P 

co-sharer entitled to 112 

effect of, of parting with control 210 
in inortgiagc suit not affected till 
decree for sale . 89 

Ifir 

may be taken before order of a]>- 

poiiitinent drawn up 67 

may be taken where estate <iotcr- 

mine<l 78 

must ho given to party declared 

entitled ... 9 

nature of, of receiver 7 

not adverse 56, 69 

for benefit of parties 56 

of Court and of receiver : distinc- 
tion 72 

of land not taken 70 

of receiver ... 3, 4, 41, 71—85, 192, 19H 
disWrhance of 3, 4, 41, 71—85 

of receiver : nature of 69 

of receiver : party with paramount 

right 86, 81 

order on party to give up 244 

jiarties must give up, to receiver ... 76 
receiver allowing party to retain .. 

276, 277 

removal of party from, by Court ... 212 

right of receiver to 211, 212 

direction to deliver up 211 

sheriff may not disturb 41 

steps by receiver to defend ... 3 

where several receivers 79 


Power oe Receiver— 

agreement restricting : contempt ... 9 


acknowledgment of debt 88 

advance of money to parly for 

purposes of defence 238 

appointed by Magistrate ' 5 

“‘le 223-231 

borrowing 231—233 

cannot .spend money except under 

order of Court ... 194 

cannot waive right to recover ... 189 
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Power ok riKCKivER~(f;o/<^f.) 


general 

204-207 

none in respect of property 

not 

attached 

... 190 

of attached property 

182-203 

of property in .suit 

. 183 

payment 

233-238 

power of Court to provide for 


management 

6, 27 

to discharge debts ... 

... 22*J 

t«) carry on business 

.. 316 

to charge property 

120. 232 

to raise money 

121, 125 

to delegate ... 

... 208 

to give notice to quit 

213-219 

to lea.se 

219, 220 

to rai.se or abate rent 

... 221 

or to forego arrears 

... 221 

to rej)air 

... 207 

to contract .. 

... 208 

take possession 

... 211 

under .s. 503 

... 193 

when full 

.. 16 

to manage 

9 

nogroriter than those of j)artios ... 9 

Practice— 


us to ui>poii)tment 57, 60—65 

in pas.sing accounts 

... 260 

of Court of Chancery 

... 16 

should be same as that of KngUsh 

CVjurts 

... 37 

Preventive Rembp— 


grant of 

... .31 

Probate— 


in solemn and common form 

.. m 

discharge of receiver on grant of „ lU 

proceedings ; receiver 

106-112 

Act 

... 107 

receiver pending litigation as to ... 143 

Pro Interessk suo— 


examination 

4,80 

practice with regard to 

... 80 


i’liDPERTY— 

must bo subject of suit or attach- 
ment 41^-57 

over what, receiver may bo appoint- 

-49 



INDKX. 


Tagk. 

f J'HOI’ERTY SUBJECT OK SUIT— 

cases of (lisiputed title ... 142—148 


ea.so8 where plaintiff posse3.sc.s an 

admitted interest 

112-142 

eases where the property is m 

iiialio 

... 166 

testamentary suits ... 

106, 107 

if n^, no jurisdiction 

... 157 

meaning of 

109, 123 

* pi-inid fuck title to be made out 

. . 100 

receiver of 

96-170 

principlc.s relating to receiver.sof 96—105 

removal of property 

... 1(K) 

criminal oft!eneo 

... 1(K) 

suit for contribution 

... 247 

PH0TE( TI V K R K LI K K— 


grant of 

... :u 

PUUOHA.SKU— 


right of receiver at sale by 

223-231 
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<^,UIA TiMRT— 


lolief given on principle of 

13 

bills 

13 

R. 


Receipt— 


for payment 

... 236 

of receiver, a discharge 

... 236 

Ueceivku— 


a form of specific relief 

9-14 

accountability of 

... 2 

acknowledgment of debt ... 

... 88 

amenability of, to Court ... 

... 254 

amount of care expected from 

... 256 

after decree 

26,57 

application against, by person 

1 not 

party to suit 

82-85 


applications by, in respect of estate 

248, 249 

appointed any time before decree 57 
appointed on behalf of all parties... 193 
appointed or continued by decree 57 
appointed to collect monies is not 
agent of either party ... ... 195 

appointed to sue 248 

appointed to sue : form of order 313 
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appointment cannot be questioned 

collaterally 67 

appointment of 44 

See " 

appointment of, a matter of dtscre- 

tion 

•appointment of, after refusal ... 63 
appointment of, .at instance of 

defendant 61 

appointment of, governed by Eng. 

lisli principles 145 ^ I 4 (j 

appointment of, is not ultim.ate 
determination of right ... 10,3—105 
appointment rctpiircs ponding .suit 17 

bond of : form of 31 3 pj 

camu)t be granted to (nforco penal 

... 14^ 17 

cannot delegate *^,S 

cannot sue or be .sued without leave 242 

(;biingo.s i>os.se.ssioii but not title ... 7 

4 ‘haracter when acting rightly ... 122 

conflict where more than one ... 43 

contracts by : cnforccmoiit of 91—95 
course of party claiming right para- 
mount to 80, 81 

Court 78 

definition and nature <»f oflice of 1—9 
discretion as to appointment of 98, 1)9 

discretion of 207 

disobedience of orders of, not an 

olfence 43 

obstruction of ; Penal Code ... 43 

distinction between injunction and 

10, 11, 12, 146, 147 
does not represent estate for all 

purposes 189 

duration of receivership ... 59, 60 

duties and liabilities of ... 254—268 
duty to obey orders of Court ... 43 

effect of appointment ... 68—71 

enforcement of orders and decreog 

39, 43 

estate held by, is in vwnibvs curioj 267 
extension of receivership ... 64, 206 

final discharge of 2/8, 291 

functions of ••• ^ 

functions of, continue until discharge 27 
general features of jurisdiction 1 — 43 
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Keceiveu— ( fOXYrf.) 

gcuoral objects sought by appoint- 
ment 4 

has no estate or interest for himself 22*2 
holds for benefit of party ultimate- 
ly entitled 7 


in cases of disputed title ... 

... 102 

indemnity 

210, 25(1 

in testamentary suit 

54, 56 

is re(]uircd to be impartial ... 

... 255 

insolvent 

... 66 

jurisdiction to appoint 

16-31 

law relating to 

14-16 

law of limitation and 

88-80 

liquidator and 

... 47 

liability of person improperly as- 

suniing character of 

... 258 

lien of 

252-254 

loss ari.sing from default of 

... 103 

manager and, synonymous 

... 193 

misappropriation by 

190-203 

mode of appointment 

60—65 

more than one 

78, 79 

'may bo guilty of contempt 

... 43 

may sue in his own name or that of 

party 

244-246 

not agent for cither party ... 

... 8 

not personally lial»lo in 

suits 

brought again.st him 

... 88 

not public servant 

... 43 

obedience of, to Court 

254, 255 

object and effect of 

11, 12 

officer of Court 

... 8 

officer of Court : possession 

... 76 

officer of Court and subject to iU 

orders 

... 192 

of attached proi)erty ; powers of ... 8 

of attached property ; removal ... 203 

of attached property under 

Act 

VIII of 1859 

... 296 

of land, rents and profits ... 

... 70 

of permanent character ... 

... 60 


of property in suit 06—170 

of property outside jurisdiction 15—21 
of property nndcr aitacbmont 171—203 

of undivided sharo GO— 53 

operates as injunction 10, %1,70, 72 
over what property may be appointed 5 
party guilty of contempt against 4(1—43' 


Rkoeiver— ( roac/^f.) 

party obtaining appointment has no 

greater control over 195 

possession by, before order drawn up 07 

possession of 3, 71—85 

Possession/* 

powers of ... 2 

powers and righte of I.s3 

practice relating to 37 

principles upon which appointed 

32-34, 3.5-3‘f 

■ proceedings against, by suit or peti- 
tion 81, 82 

<inasi -assignee 246 

refusal or neglect of, to comply 

with order of Court 43 

rights and powers of ... 204—251 
rights of parties interfered with by 80 

salary 250-252 

sale by : right of purchaser... 223—231 

security given by 65—67 

separable remedy from injunction 12 
stronger case rctpiircd than in case 

of injunction 3 1 

subject-matter of appointment 48—57 
summary onforeemont of contract of 220 
suits by or defended by receiver 

238-248 

suit or application against ... 81—05 

the hand of the Court 8 

time from which appointment takes 

effect ... 68,50 

time when, may bo appointed ... 67 
title of : existing lions ... ... 60 ^ 

title paramount to ... ... 60 

to sue for debts attached 188 

to sue for debt due by third person 188. 
to sue for contribution on contract. . . 189 
to sue for property of judgment- 
debtor ... ... ... 189 

under Criminal Procedure Code 5 
who has collected monies holds 

them for Court ... ... 197 

when legally clothed with character 58 
when not necessary party to suit 90, 91 
when party entity ascertained, 

receiver bis .. 193 

when suit may he bro^ht against, 
without leave ... 87 
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lEFEllENCE— 

aa to security (>5, 6o‘ 

to en(]uire and report as to appoint- 
ment of receiver 64, 303, 300 

and as to commission and salary 303 

Remainde»m,\n— 

. * and tenant for life : receiver 102, 125 

GMOYAL OF RECEIVER— 

•application for, to be made to (.^ourt 

appointing 271 

receiver’s authority continues \m- 

tii order for 213 

appeal ••• 169 

distinguished from discharge ... 279 

jurisdiction 269—272 

of attached propert y ... 203, 272 

by consent of parties 275 

f(jr misconduct and incom- 
petence 270, 277 

for partiality 275 

appointed over property of person 

not party 271 

order of refusal : appeal ... ... 278 

upon application of parties 273 — 278 
upon his own application ... 272,273 
where appointment ought not to 

have been made 274 

where fraud or collusion 273 

where appointment improvident ... 274 


where no necessity for 

continii- 

ance 

274, 275 

where seourity insufficient 

... 274 

where receiver becomes bankrupt 274 

Rent— 


receipt of 

206 

IRepaIb— 


by receiver ... 

207 

power of receiver to 

205 


Retirement— 

application for : new appointment 
on ... .. 64 


Review— 

of order ... 25 

Rights op Receiver— 

as to management of suit 244 

cannot avail himself of limitation 238 
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delegation : employment of assis- 
tant 251 

not greater than tho.se of party ... 238 
payment of extraordinary expenses 252 
regulated by Civil I’rocodiirc Code 298 
to appear on motion for removal 271, 272 

to appeal 241 

to apply for instructions ... ...208 

to be relieved 272, 273 

to charge in respect of money 

advanced 249 

to costs, charges and expensos ... 249 

to costs out of fund 250 

to charges and expenses incurred ... 251 

to indemnity 249, 2.50 

to lien 252- -254 

to payment for services even whe 

acting without salary 

to possession 211, 212 

to re-imbursoment ... 250 

to nllowanco.s beyond salary 250# 

to salary and allowances ... 250—252 

to sue 2^18 

to make application 218 

Right to bub— 

receiver’s . 238 

s. 

fSALARY— 

allowances beyond 250 

none generally in case of trustee ... 47 
none, where parly receiver ... 45 

of receiver 250—252 

of receiver : reference ns to ... 303 
receiver of 19 

Sale— 

by court .. ... 224,22,5,227 

by receiver ; right of purchaser 223 —231 
by receiver does not divest lion ... 231 
by receiver of estate outside 

Calcutta 231 

®f property by receiver 121 

leave to bid given to receiver ... 231 
receiver in case of 149, 150 

SBCDBITYy- 

appointraent with and without, 
when takes effect 64 
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certificate of 

... 60 

given by court receiver 

... 60 

court may dispense with 

... 67 

insufficient : removal of receiver 

... 274 

to bo given by receiver 

65—67 

receiver becomes such on giving 

... 58 

Share— 


undivided : receiver of 

50-53 


Shkriff— 

may not disturb receiver’s posses- 
sion ^ 


Shhine— 

receiver of 


... 100 


Small Cause Court— 

{ appointment by 
power to appoint receiver ... 


Solicitor— 

in cause not appointed receiver .. 47 


SrEciFic Performance— 

object of 

relief by 

.suit for : receiver 


... 11 
... 10 
...149 


SrKciFic Relief Act 297—298 

receiver a form of 9 — 14, 298 

so also injunction ••• 9 


P.VOK. 


Suit— 

by receiver, name in which suit 
should bo brought ... 244— 24l> 
by or defended by receiver... 238— 24S 
leave to bring, again.st receiver ... 88 
receiver must not bri:’<< withont * 


leave ... 

... 207 

receiver not neces.sary party tej 90, V 

Surety— 

n 

application of, for removal of 

receiver 

276, r 

death of 

. . . 

bond of 

65, 292 

action against, on bond 

... 292 

discharge of 

291-293 

bankrupt 

66, 292 

entitled to be reimbursed ... 

... 293 

form of bond of 

318, 319 

in a sense an officoj* of court 

... 293 

indemnified for w4iat he has 

paid 

for receiver 

... 293 

liability of 

... 292 

of receiver ... 

... &y 

putting bond in suit against eo- 

surety 

... 293 

right of, against co-.suroty 

... 293 
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Tenant-for-life— 

and remainderman ; receiver 102, 125 


Subordinate Court— 

appointment by 23—26 

duties of 

may nominate, but cannot appoint 25 

Subrogation— 

acquisition by receiver of right by 238 
SUE- 

, power of receiver to 205 

Suit— 

against receiver ... *81-95 

against receiver: leave to defend ... 247 
by receiver, defence to ... 239 

leave to sue i ...240 

by receiver : latter has no privileges 239 
by receiver must show authority 240-241 


Tbnant-in-common— 

infant discharge of receiver 1 13, 280 
receiver as between 51, 52, 112—124 

Testamentary Pbocbedincs— 

receiver in 54, 55, 101, 106—112 

Title— 

eases of disputed : receiver 142—148 
not affected by appointment of 
receiver ... ... ... 7, 68 

paramount to that of repdivor ... 60 

Transfer— 

of property where receiver ap- 
pointed ... 60 

power to, where estate vested in 
receiver 71 
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Courts unwilling to appoint receiver 


* in case of 184, 185 

definition of 297 

express 183 

implied# 138,134 

tniscondnet of trustee ... 185,186 


poverty and insolvency of. trustee 185 
receiver in case of ... 102, 183—186 

% ■* 

iTiiustkb-— 

definition of 297 

not generally appointed receiver ... 46 
reipiired to act withovU salary ... 251 


X V. 

V. \r.iT.\TioN— 

of suit : jurisdiction 

w. 

W. MVKK — 

of right l>y receiver 

Wastk— 

by eo-sbarcr 

by lessee 

by mortgagor 

by trustee 
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liability of receiver for 
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